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strongs. F
S

B
 argued to the tral court

t
h
a
t
 
t
h
e
 
"
'
a
s
 
i
s
'
 
w
i
t
h
o
u
t
 
w
a
r
r
a
n
t
y
"
 
l
a
n
-

guage in the handw
ritten notation referred

to w
arrnties of title and ,therefore re-

l
e
a
s
e
d
 
F
S
B
 
f
r
o
m
 

any obligation to resolve
t
h
e
 
b
o
u
n
d
a
r
y
 
d
i
s
p
u
t
e
.
 
T
h
a
t
 

argum
ent is

n
o
t
 
v
a
l
i
d
.
 
I
n
 
,
t
h
e
 
s
a
m
e
 
n
o
t
a
t
i
o
n
,
F
S
B

a
g
r
e
e
d
 
t
o
 
c
o
n
v
e
y
 
t
h
e
 
p
r
o
p
e
r
t
y
 
t
o
 

K
elley by

s
p
è
c
i
a
l
 
w
a
r
r
a
n
t
y
 
d
e
e
d
.
 

A
 

special w
arranty

d
e
e
d
,
 
a
l
t
h
o
u
g
h
 
n
o
t
 
a
s
 
b
r
o
a
d
 
a
s
 
a
 
g
e
n
e
r
a
l

w
arranty deed" carries w

ith, it certain, w
ar-

r
a
n
t
i
e
s
 
,
o
f
 
t
i
t
l
e
.
 
T
h
e
r
e
f
o
r
e
,
 
t
h
e
 
"
a
s
 

i
s
"
 
l
a
n
-

g
u
a
g
e
 
d
i
d
 

not 
m
o
d
i
f
y
 
F
S
B
'
s
 
e
x
p
r
e
s
s
 
p
r
o
m
~

ise to convey m
arketable title.

F
S

B
's ,ow

n ccm
ductand statem

ents sup-
port 

t
h
i
s
 
c
o
n
c
l
u
s
i
o
n
.
 
F
S
B
 
a
c
k
n
o
w
l
e
d
g
e
d

its obligation to provide clear title w
hen, it

undertok the A
rm

strong litigation and
t
o
l
d
 
K
e
l
l
e
y
 
t
h
a
t
 
h
e
 
n
e
e
d
 
n
o
t
 
r
e
t
a
i
n
 

an attor-
n
e
y
.
 
F
o
r
 
a
 
p
e
r
i
o
d
 
o
f
 

four m
onths,-FSB

, by
its actions and statem

ents, led K
elley to

believe that F
S

B
 w

ould resolve the böund-
a
r
y
 
p
r
o
b
l
e
m
 

and 
deliver clear and m

arket-
a
b
l
e
 
t
i
t
l
e
,
 
a
s
 
i
t
 
w
a
s
 
o
b
l
i
g
a
t
e
d
 
t
o
 

do 
under

t
h
e
 
c
o
n
t
r
c
t
.
 
N
o
t
 
u
n
t
i
l
 
i
t
S
 
i
e
t
t
r
 
o
f
 
S
e
p
-

t
e
m
b
e
r
 
4
 
d
i
d
 
F
S
B
 

disclaim
 

any obligation to
do 

w
h
a
t
 
i
t
 
h
a
d
 
p
r
e
v
i
o
u
s
l
y
 
a
c
k
r
i
o
w
l
e
d
g
e
d
.

It w
as only then, and for the first tim

e,
t
h
a
t
 
F
S
B
 
s
t
a
t
e
d
 
d
i
a
t
 
i
t
 

had undertken the
litigation, not because it w

as obligated to,
but becauseòf F

S
B

's iiiterest in closing the
deal 

w
i
t
h
 
K
e
l
l
e
y
.

In view
 of FSW

s express prom
ise to pro-

vide clear and m
arketabletitle and its.hav-

i
n
g
 
u
n
d
e
r
t
k
e
n
 
l
i
t
i
g
a
t
i
o
n
 

t
o
 
d
Q
 
s
o
,
 
w
e
 

hold
that. 

K
e
l
l
e
y
'
s
 
t
e
n
d
e
r
 

d
i
d
 
n
o
t
 

im
pose a new

c
o
n
d
i
t
i
o
n
,
 
b
u
t
 
w
a
s
 
m
e
r
e
l
y
 

a
 
r
e
q
u
e
s
t
 
t
h
a
t

FSB
 do w

hat it w
as contractually obligated

to do. '
I
I
I
.
 
T
I
M
E
L
I
N
E
S
S

(
9
1
 
F
i
n
a
l
l
y
,
 
L
e
u
c
a
d
i
a
 
a
r
g
u
e
s
 
t
h
a
t
 
K
e
l
l
e
y

c
a
n
n
o
t
 
s
e
e
k
 
s
p
e
c
i
f
i
c
 
p
e
r
f
o
r
m
a
n
c
e
,
 
b
e
c
a
u
s
e

tim
e w

as of the essence and K
elley failed

to tender his perform
ance by the closing

d
a
t
e
.
 
B
e
c
a
u
s
e
 
t
h
e
 
c
l
o
s
i
n
g
 
d
a
t
e
 
h
a
d
 
b
e
e
n

e
x
t
e
n
d
e
d
 
s
e
v
e
r
a
l
 
t
i
m
e
s
 
b
y
 
m
u
t
u
a
l
,
 
a
g
r
e
e
-

m
ent, K

elley properly tendered his perfor-
m

ance on Septem
ber 22; the last agreed

upon closing date. W
e therefore reject

FSB
's argum

ent.
T
h
e
 
j
u
d
g
m
e
n
t
 
o
f
 
t
h
e
 

court of appeals is
r
e
v
e
r
s
e
d
,
 
a
n
d
 
t
h
e
 
t
r
a
l
 
c
o
u
r
t
'
s
 
j
i
i
d
g
m
e
n
t
 
i
s

affirm
ed.

H
A

L
L

, C
.J., and D

U
R

H
A

M
, J., and

G
A

R
FF, C

ourt of A
ppeals Judge, concur.

Z
IM

M
E

R
M

A
N

, J., having disqualified
h
i
m
s
e
l
f
,
 
d
o
e
s
 
n
o
t
 
p
a
r
t
i
c
i
p
a
t
e
 
h
e
r
e
i
n
;
 
G
a
r
f
f
,

C
o
u
r
t
 
o
f
 

A
ppeals Judge, sat.

H
O

W
E

, A
ssociate, C

hief Justice
(concuring): '

I concur but w
rte to point out an incon-

s
i
s
t
e
n
C
Y
 
b
e
t
w
e
e
n
 

p
a
r
a
g
r
p
h
 
G
 
a
n
d
 

para-
graph H

 of the agreem
ent, T

he 'last sen-
tence of paragrph G

, provides that if a
defect in, title is not curable tlioughan
escrow

 at closing, the agreeïnent shall be
n
u
l
l
 
a
n
d
 
v
o
i
d
 
a
t
 
t
h
e
 
o
p
t
i
o
n
 
o
f
 
.
t
h
e
 
b
u
y
e
r
.

T
he last sentenceof paragraph H

 states
t
h
a
t
 
i
f
 
t
i
t
l
e
 
c
a
n
n
o
t
'
 
b
e
ï
n
a
d
e
 
i
n
s
u
r
a
b
l
e

t
h
r
o
i
i
g
h
 
a
n
 
e
s
c
r
o
w
 
a
t
 
c
l
o
s
i
n
g
,
 

t
h
e
 
a
g
r
e
e
-

m
entshall betetm

inated unless the buyer
e
l
e
c
t
s
 
t
o
 
w
a
i
v
e
 
t
h
e
 
d
e
f
e
c
t
s
 
o
r
 
e
n
c
u
m
-

brances; W
hile paragraph G

 speaks of, a
"defect in title" andparigraph H

 deals
w
i
t
h
 
a
 

"
t
i
t
l
e
 
t
h
a
t
 

cannot 
be m

ade so insur-
able;" I believe that they both address the
sam

e thing~
 Y

et in pàragraphG
, term

i-
nation is at the option of the buyer, w

here-
as ' in' paragraph H

" term
ination appears to

be m
andatory unless the buyer elects to

w
a
i
v
e
 
t
h
e
d
e
f
e
c
t
s
~
 
I
t
 

w
as 

h
e
r
e
 
t
h
a
t
 
t
h
e

cour of appeals w
as m

isled. It constred
paragraph H

 literallýinstead of in light of
p
a
r
a
g
r
a
p
h
 
G
~
 
J
u
s
t
i
c
e
 
S
t
e
w
a
r
t
 

h
a
s
 
p
r
o
p
e
r
l
y

reconciled the tw
o paragrphs by holding

t
h
a
t
 
t
e
r
m
i
n
a
t
i
o
n
 
i
s
,
 
i
n
t
e
n
d
e
d
 
t
o
 
b
e
 
a
t
 

the
option 

o
f
 
t
h
e
 
b
u
y
e
r
.

l
t
h
i
n
k
 
t
h
e
 
c
o
u
r
t
 
o
f
 
a
p
p
e
a
l
s
 

a
l
s
o
 
e
r
r
e
d
 

in
t
h
a
t
 
i
t
 
d
i
d
 
n
o
t
 

consider w
hether the defect

in title here could be cured through an
eScrow

 at closing as provided for in both
paragraphs G

 and R
 From

 all that ap-
pears in the record before us, a stipulated
am

ount could have been w
ithheld from

 the
p
u
r
c
h
a
s
e
 
p
r
i
c
e
 
a
t
 
c
l
o
s
i
n
g
 
a
n
d
 
e
s
c
r
o
w
e
d

pending 
resolution 

of the boundary dispute.

SA
L

T
 L

A
K

E
 C

IT
IZ

E
N

S v. M
O

U
N

A
IN

 ST
A

T
E

S
,
 
C
I
t
e
 

as 8
4
 
P
.
2
 
1
2
4
5
 
(
U
t
a
 
1
9
9
)

sam
e 

basic policies, including' iieed for fi-
n
a
l
i
t
y
 
i
n
 
a
d
m
i
n
i
s
t
r
a
t
i
v
e
 
d
e
c
i
s
i
o
n
s
,
 
s
u
p
p
o
r
t

application of res judicata to adm
inistrative

agency determ
inations.

S
A
L
T
 
L
A
K
E
 
C
I
T
I
Z
E
N
S
 
C
O
N
G
R
E
S
S
,

Petitioner,

v.

M
O

U
N

A
IN

 ST
A

T
E

S T
E

L
E

PH
O

N
E

, &
T

E
LE

G
R

A
P

H
 C

O
M

P
A

N
Y

, dba M
oun-

tain B
ell; the Public Service C

om
m

is-
s
i
o
n
 
o
f
 
U
t
a
h
,
 
R
e
s
p
o
n
d
e
n
t
s
.

C
O
M
M
1
T
l
E
 
O
F
 
C
O
N
S
U
M
E
R
 
S
E
R
V
I
C
.

E
S

, D
E

P
A

R
T

M
E

N
T

 O
F

 C
O

M
M

E
R

C
E

,
D

IV
IS

IO
N

 O
F

 P
U

B
LIC

, U
T

ILIT
IE

S
,

S
tate of U

tah, P
etitioner,

v.

M
O

U
N

A
IN

 ST
A

T
È

S T
E

L
E

PH
O

N
E

 A
N

D
T

E
L

E
G

R
A

PH
 

C
O

M
PA

N
, dba M

oun-
tain B

ell; the P
ublic S

ervce C
om

m
is-

s
i
o
n
 
o
f
 
U
t
a
h
,
 
R
e
s
p
o
n
d
e
n
t
s
.

N
o
s
.
 
9
0
0
0
2
0
,
 
9
0
0
0
7
6
.

Suprem
e C

our of U
tah.

D
e
c
.
 
3
1
,
 
1
9
9
2
.

C
itizens' group and stàte com

m
itte of

c
o
n
s
u
m
e
r
s
'
 
s
e
r
v
c
e
s
 
s
o
u
g
h
t
 
w
r
t
 
o
f
 
r
e
v
i
e
w

o
f
 
d
i
s
m
i
s
s
a
l
 
o
f
 
t
h
e
i
r
 
c
o
n
s
o
l
i
d
a
t
e
d
 
r
e
q
u
e
s
t

fòr agency action by the, PublicServ¿e
C

om
m

ission. T
he Suprem

e C
our, Stew

art,
J
.
,
 
h
e
l
d
 
t
h
a
t
 
C
o
m
m
i
s
s
i
o
n
'
s
 
d
e
n
i
a
l
 
o
f
 
t
h
e

petitioners' request for discovery and fac~
tual, hearing oii w

hether telephone utility
engaged in m

isconduct w
as arbitrary and

capricious and abuse of discretion.

V
a
c
a
t
e
d
 
a
n
d
 
r
e
m
a
n
d
e
d
.

I. Judgm
ent e=

34
"R

es judicata," often referred to as
c
l
a
i
m
 
a
n
d
 

issue preclusion, preventsreadju-
d
i
c
a
t
i
o
n
 
o
f
 
i
s
s
u
e
s
 

previously decided; ,doc-
trne is prem

ised on principle that contro-
v
e
r
s
y
 
s
h
o
u
l
d
 
b
e
 
a
d
j
u
d
i
c
a
t
e
d
ò
n
l
y
 
o
n
c
e
.

'
S
e
e
 
p
u
b
l
i
c
a
t
i
o
n
 
W
o
r
d
s
 

and 
Phrass

f
o
r
 
o
t
h
e
r
 
j
u
d
i
c
i
a
l
 
c
o
n
s
t
r
u
c
t
i
o
n
s
'
 
a
n
d

definitions.

2. A
dm

inistrative L
aw

 and Procedure
e-501

A
lthough res ji,dicata initially devel-

oped w
ith respect to judgm

ent of court,

U
t
a
h
 
1
2
4
5

3. T
elecom

m
unications e=

336
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
'
s
 
d
e
c
i
s
i
o
n

that, 
as a m

attr of law
, utilities could not

charge charitable contrbutions to ratepay-
ers ,w

as not res. judicata w
ith respect to

subsequent ratem
akig proceedings;tele-

p
h
o
n
e
 
u
t
i
l
t
y
'
s
 

charitable contrbutions var-
ied in every rate case after year in w

hich
C

om
m

ission m
ade its decision, and res judi-

cata bars only second adjudication of sam
e

f
a
c
t
s
 
u
n
d
e
r
 
,
s
.
a
m
e
 
r
u
l
e
 
o
f
 
l
a
w
.

4. A
dm

inistrative L
aw

 and Procedure
e=

387

A
u
t
h
o
r
i
t
y
 
o
f
 
s
t
a
t
e
 
a
d
m
i
n
i
s
t
r
a
t
i
v
e
 
a
g
e
n
-

c
i
e
s
 
t
o
 
e
s
t
a
b
l
i
s
h
 
l
e
g
a
l
 

r
u
l
e
s
 
i
s
 
l
i
m
i
t
e
d
 

by
a
g
e
n
c
y
'
s
 
o
r
g
a
n
i
c
 
s
t
a
t
u
t
e
,
 
s
t
a
t
u
t
e
 
a
g
e
n
c
y

a
d
m
i
n
i
s
t
e
r
s
;
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 

law
, 

and the
U
t
a
h
 
-
 
A
d
m
i
n
i
s
t
r
t
i
v
e
 
P
r
o
c
e
d
u
r
e
s
 
A
c
t

(
U
A
P
A
)
.
 
U
.
C
.
A
.
1
9
5
3
,
 
6
3
-
4
6
a
-
l
 
t
o
 

63-46a-
16, 63-6lrl to 63-6lr22.

5. A
dm

inistrative L
aw

 and,Procedure
e=

381

A
l
t
h
o
u
g
h
 
a
g
e
n
c
y
 
l
a
w
m
a
k
i
n
g
 
t
h
r
o
u
g
h

prom
ulgation 

9f;, 
r
u
l
e
s
 
h
a
s
 
c
e
r
t
i
n
 
a
d
v
a
n
-

tages over law
m

aking,by adjudication, and
p
r
o
s
p
e
c
t
i
v
e
 
r
e
s
o
l
u
t
i
o
n
,
 
o
f
 
l
e
g
a
l
 
i
s
s
u
e
s
 

by
rule m

alting is generally desirable, agency
m

ust have pow
erJo establish rules- o,f law

on cae-by-case basis w
ithin context of its

s
t
a
t
u
t
o
r
y
 
a
u
t
h
o
r
i
t
y
.

6
.
 
A
d
m
i
n
i
s
t
r
a
t
i
v
e
 
L
a
w
 
a
n
d
 
P
r
o
c
,
e
d
u
r
e

e=
416.1

R
ules.' of, law

 developed in coiitext~f
agencýâdjudicatioilare as binding as those
prom

iilgÍlted 'by agency rule m
alting, and

thus rules of law
 'established by adjiidica-

tion apply to future conduct of all persons
s
u
b
j
e
c
t
 
t
o
,
'
 
j
u
r
i
s
d
i
c
t
i
o
n
 
o
f
 
a
d
m
,
i
n
i
s
t
r
a
t
i
v
e

agency, unless and 'until expressly altered
by statute, rule," or' agency decision.

7. 
A

dm
inistrative- L

aw
 and Procedure

e=
502

A
d
m
i
n
i
s
t
r
a
t
i
v
e
 
a
g
e
n
c
i
e
s
 
m
u
s
t
,
 
a
n
d
 
d
o
,

have pow
er to overrle prior decisions



1
2
4
6
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w
hen there is reasonable, basis for doing

so.

8
.
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
1
8
1
1
1

For purposes of statute requirg Pub-
lic Servce C

om
iiissionto institute action

a
g
a
i
n
s
t
 
p
u
b
l
i
c
 
u
t
i
l
t
y
 
i
f
 
u
t
i
l
t
y
 
v
i
o
l
a
t
e
s
 
a
n
y
-

t
h
i
n
g
 
r
e
q
u
i
r
e
d
 
o
f
 
i
t
 
b
y
 
a
n
y
 
o
r
d
e
r
,
 
w
o
r
d

"
o
r
d
e
r
"
 
r
e
f
e
r
s
 
t
o
 
s
p
e
c
i
f
i
c
 
l
e
g
a
l
 
o
b
l
i
g
a
t
i
o
n

o
r
 
d
u
t
y
 

running to partcular utilty, and is
like judgm

ent or decree-in judicial context;
"
o
r
d
e
r
"
 
i
s
 
a
g
e
n
c
y
 
c
o
m
m
a
n
d
 

to do or re-
f
r
a
i
n
 
f
r
o
m
 
d
o
i
n
g
 

s
p
e
c
i
f
i
c
 
a
c
t
 
i
I
i
 
s
p
e
c
i
f
i
c

f
a
c
t
u
a
l
 
c
o
n
t
e
x
t
.
 
U
.
C
.
A
.
1
9
5
3
,
 
5
L
7
-
2
4
.
'

See publication W
ords and Phrases

for other judicial constrctions and
definitions.

9. A
dm

inistrative L
aw

 and Procedure
18496

P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
1
8
1
6
9
.
1

F
or purposes of statute w

hich required
P
u
b
l
i
c
,
 
S
e
r
v
c
e
 

,
C
o
m
m
i
s
s
i
o
n
 
t
o
 
i
n
s
t
i
t
u
t
e
a
c
~

t
i
o
n
 
,
a
g
a
i
n
s
t
 
p
u
b
l
i
c
 

u
t
i
l
t
y
 
i
f
 
u
t
i
l
i
t
y
 
v
i
o
l
a
t
e
s

any decision of C
om

m
ission, term

 ,"deci-
sion" indicates that utility need not be par-
t
y
t
o
'
 
a
d
j
i
i
d
i
c
a
t
o
r
y
 
p
r
o
c
e
e
d
i
n
g
 
t
o
'
,
 
b
e
 

bound
b
y
 
r
u
l
e
 
o
f
 
l
a
w
 
e
s
t
a
b
l
i
s
h
e
d
 
b
y
 
a
d
j
u
d
i
c
a
t
i
o
n
;

r
u
l
e
 
o
f
 
l
a
w
 
a
n
n
o
u
n
c
e
d
 
b
y
 
d
e
c
i
s
i
o
n
 

of C
om

-
m

ission is as binding on- utility as rule
form

erly prom
ulgated inr'le-m

aking pro-
c
e
e
d
i
i
l
g
.
 
U
.
C
.
A
.
1
9
5
3
,
 
5
4
-
7
-
2
4
.

S
ee publication W

ords and P
hrass

f
o
r
 
o
t
h
e
r
 
j
u
d
i
c
i
a
l
 
c
o
n
s
t
r
c
t
i
o
n
s
'
 
a
n
d

definitions.

10. T
elecom

m
unications 18336

P
u
b
l
i
c
 
S
e
r
v
c
e
 
C
o
m
m
i
s
s
i
o
n
'
s
 
d
e
c
i
s
i
o
n

h
o
l
d
i
n
g
 
t
h
a
t
 
t
e
l
e
p
h
o
n
e
 
u
t
i
l
t
y
 

could 
not

c
h
a
r
g
e
'
 
c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
i
b
u
t
i
o
n
s
 
t
o
 
r
a
t
e
p
a
y
-

ers established rule of law
 binding ontele-

phone. utility in subsequent rate cases un-
der doctrineil stare' decisis.

11. T
eleeom

m
unications *"336'

P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
G
o
m
m
i
s
s
i
o
n
'
s
 
a
p
p
r
o
v
a
l

of telephone utility',s requested rate În-
creases, w

hich included expenses for chari-
t
a
b
l
e
 
c
o
n
t
r
i
b
u
t
i
o
n
s
,
 
e
v
e
n
 
t
h
o
u
g
h
 

C
om

m
is-

sion had expressly prohibited utilties from
charging such contributions to ratepayers,

S
A

LT
 LA

K
E

 C
IT

IZ
E

N
S

 v. M
O

U
N

A
IN

 S
T

A
T

E
S

 U
tah 1247

C
l
t
e
a
s
8
4
 
P
.
2
d
 
1
2
4
5
 
(
U
t
a
h
 
1
9
9
2
)

Floyd A
. Jensen, T

ed D
. Sm

ith,.Salt L
ake T

el. C
o. v. D

epartm
ent of Pub. U

tils" 360
C
i
t
y
,
 
f
o
r
 
M
o
u
n
t
a
i
n
 

B
elL

 M
ass. 443, 275 N

.E
.2d 493, 518-21 (1971);

.
'
 
U
n
i
t
e
d
 
,
G
a
s
 
C
o
r
p
.
 
v
.
 
M
i
s
s
i
s
i
p
p
i
 
P
u
b
.

B
ruce M

. P
lenk, ,S

alt Lake C
ity, for S

alt S
 C

 ' 240' M
' 405 127 S

 2d
,
 
,
 
e
r
v
.
 
o
m
m
 
n
,
 
.
 
i
S
S
.
,
 
o
.

Lake C
itizens G

ongress. 404, 416 (1961).

did not constitute change in law
 w

here
utilty failed to point out that it w

as charg-
ing charitable contrbutions to its ratepay-
ers, but instead m

ade single reference to
t
h
a
t
 
f
a
c
t
 
o
n
 
p
a
g
e
 
7
0
 
o
f
 
7
4
-
p
a
g
e
 
i
n
c
o
m
e

s
t
a
t
e
m
e
n
t
,
 
a
n
d
 
C
o
m
m
i
s
s
i
o
n
 
n
e
v
e
r
 
a
d
-

dressed issue; had C
om

m
ission intended to

change law
 by its silence and inactivity, it

w
ould have discrim

inated against those
utilities that had not charged charitable
c
o
n
t
r
i
b
u
t
i
o
n
s
 
t
o
 
r
a
t
e
p
a
y
e
r
s
.

D
a
v
i
d
 
L
.
 
S
t
o
t
t
,
 
S
a
l
t
 
L
a
k
e
 

C
ity, for Public

S
e
r
v
c
e
 
C
o
m
'
n
.

, S
T

E
W

 A
R

T
, Justice:

T
h
e
,
 
S
a
l
t
 
L
a
k
e
 
C
i
t
i
z
e
n
s
 

C
ongressand the

C
om

m
ittee of. C

onsum
er S

ervces seek a
w

rt of review
 of the dism

issal of their
consolidated requests for agency action' by
t
h
e
 
P
u
b
l
i
c
 
S
e
r
v
c
e
 

C
om

irissioil. w
é r~

verSe arid rem
and. -

1
2
,
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
1
8
1
6
9
.
1

R
ule against retroactive rate m

aking
precludes adjustm

ents of approved rates to
correct errors or m

issteps in ratem
aking

process; how
ever, fundam

enta policy em
-

bodied in that rule does not perIit utility
t
o
 
s
u
b
v
e
r
t
 
i
n
t
e
g
r
t
y
 
o
f
 
r
a
t
e
m
a
k
i
n
g
 
p
r
o
-

ceedings by m
isconduct that affects rates

in m
anner favorable to utility.

I.

D
û
r
i
i
l
g
 
t
h
e
 
l
a
t
e
 
1
9
6
0
s
 
à
í
i
d
 
t
h
e
 
1
9
7
0
s
,

t
h
e
r
e
 
w
i
i
i
i
u
c
h
 
d
e
b
a
t
e
 

over 
'w

hether 
a

public utility could properly èharge charita-
ble contrbutiansto itsràtepayers. A

 large
~
a
j
o
r
i
t
y
 
o
f
 
s
t
a
t
e
s
 
,
h
e
l
d
i
i
i
á
t
t
a
t
e
p
a
y
e
r
s

could not be charged for a 'utiitys charita-
b
l
e
 
c
o
n
t
r
b
u
t
i
o
n
s
 
b
e
C
å
u
s
e
 
t
h
e
 
c
o
n
t
r
b
u
t
i
o
n
s

w
è
r
e
 
'
m
a
d
e
 
f
o
r
 
t
h
e
 
b
e
n
e
f
i
t
 
o
f
 

shareholders
i
n
 
'
t
h
e
 
f
o
r
m
 
o
f
 
i
n
c
r
e
a
s
e
d
 

goodw
ilL

 Sêe,
e.g., A

Ü
ibam

a pow
er C

ò. v. A
labam

a Pub.
Servo C

om
rr'n,359Soj~d776, 779-0(A

la.
1978); P

acific T
el. &

 T
eL. C

o: v.P
ublic

U
tils. C

om
m

~n,62C
àL

2d 634, 44C
aL

R
ptr;

1, 22-23, 401 P
.2d 353, 374-75 (1965);' Illi~

n
o
i
 
B
e
r
l
 
T
e
l
.
 
C
O
.
 
V
.
 
I
l
l
i
n
o
i
s
 
C
o
m
m
e
r
c
e

C
om

m
'n, 55 Il.2d 461, 303 K

E
.2d 364,

3
7
4
-
7
5
 
(
1
9
7
3
)
;
 
D
a
v
e
n
p
o
r
l
W
a
t
e
r
 
C
O
.
 
V
.

I
o
w
a
 
S
t
a
t
e
 
C
o
i
n
m
e
r
c
e
C
o
m
m
'
n
,
 
1
9
0

N
.W

.2d 583, 607~8 (Iow
a 1971); C

hesa'
peake &

 P
otom

ac'T
el;' C

o. òfM
aryland V

.
P
u
b
l
i
c
 
S
e
r
v
o
 
C
o
m
m
'
n
,
2
3
0
 
M
d
.
 

3
9
5
,
 
1
8
7

A
.
2
d
 
4
7
5
,
 
4
8
5
 
(
1
9
6
3
)
;
 
R
é
'
 
N
o
r
t
h
w
e
s
t
e
r
n

B
e
l
l
 
T
e
l
.
 

C
o., 29 Pub;U

tiL
R

ep.4th (PU
R

) 7,
2
2
-
2
3
 
(
M
i
n
n
,
P
u
b
.
S
e
r
ì
.
C
o
m
m
'
n
 
1
9
7
8
)
:
 
A

m
i
n
o
r
i
t
y
 
o
f
 
s
t
a
t
e
s
 
r
e
a
c
h
e
d
 
t
h
e
 

o
p
p
o
s
i
t
e
 
c
o
n
-

c
l
u
s
i
o
n
 
a
n
d
 
d
e
t
e
r
m
i
n
e
d
 
t
h
a
t
 
b
e
C
a
u
s
e
 
c
h
a
r
i
-

table contrbutions benefit society: as a
w
h
o
l
e
,
 
t
h
e
y
 
m
a
y
 
b
e
 
p
r
o
p
e
r
l
y
 

charged to
r
a
t
e
p
a
y
e
r
s
.
 
w
h
e
n
 
m
a
d
e
 
i
n
 
r
e
a
s
o
n
a
b
l
~

am
ounts. S

ee, e.g., C
ity of M

iam
i V

. F
lor-

ida P
ub. S

ervo C
om

m
 'n, 208 S

o.2d 249,
258-59 (Fla.1968); N

ew
 E

ngland T
el. &

13. T
elecom

m
unications 18333, 335

P
ublic S

ervce C
om

m
ission's denial of

p
e
t
i
t
i
o
n
e
r
s
'
 
r
e
q
u
e
s
t
 
f
o
r
 
d
i
s
c
o
v
e
r
y
 
'
a
n
d
 
f
a
c
-

tual hearing as to w
hether telephone utilty

engaged in m
isconduct w

hen it disobeyed
earlier C

om
m

ission ruling and charged its
èharitable contributions to ratepayers w

as
arbitrary 

and capricious and abuse of dis-
c
r
e
t
i
o
n
 
w
h
e
r
e
 
u
t
i
l
t
y
 
w
a
s
 
a
w
a
r
e
 
t
h
a
t
 

C
om

-
m

ission refused to perm
it charitable contr-

butions to be charged to ratepayers, utilty
c
h
a
r
g
e
d
 
c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
b
u
t
i
o
n
s
 
t
o
 
r
a
t
e

payers w
ithout petitioning C

om
m

ission to
change law

; utility "disclosed" its treat-
m

ent of charitable contributions only by
including single m

ention of such treatm
ent

o
f
 
p
a
g
e
 
7
0
 
o
f
 
7
4
-
p
a
g
e
 
i
n
c
o
m
e
 
s
t
a
t
e
m
e
n
t

subm
itted as ,exhibit in ratem

akiig pro-
ceedings, and utilty knew

 that C
om

m
ission

relied alm
ost exclusively on utilties' expert

w
itIesses for accurate' figures and proper

a
c
c
o
u
n
t
i
n
g
,
 
g
i
v
i
n
g
 
r
i
s
e
 
t
o
 

special duty to be
f
o
r
t
h
r
i
g
h
t
 
a
n
d
 
c
a
n
d
i
d
 
w
i
t
h
 
C
o
m
m
i
s
s
i
o
n
.

U
.C

.A
.1953, 63-46b-16(4)(h)(iv) (1989).

R
. Paul V

an D
am

, K
ent W

algren, Salt
L

ake C
ity, for C

om
m

ittee of C
onsum

er Ser-
vices.

I
n
 
1
9
6
9
,
 
t
h
e
 
U
t
a
h
 

P
ublic S

ervice C
om

m
is-

sion granted M
ountain S

tates T
elephone &

T
elegrph 

C
om

pany (M
ountain B

ell) a rate
increase and announced that. it w

as chang'
i
n
g
 
i
t
s
 
p
r
e
v
i
o
u
s
r
i
l
e
o
f
 
a
l
l
o
w
i
n
g
 
M
o
u
n
t
a
i
n

~ell. to charge, charitable, contrbutions to
ratepayers. B

e . M
ountain, S

tates T
el. &

T
e
l
.
 
C
a
.
,
,
7
8
 
P
u
b
.
U
t
i
L
R
e
p
.
3
d
(
~
U
R
)
 
4
2
9

(U
tah P

ub.S
erv.C

om
nì'n 1969). T

he C
om

-
m
i
s
s
i
o
n
 
s
t
.
t
e
d
:
 
.
,

T
here 

is one further adju~
tm

ent w
hich

w
e have cconcluded to m

ake in theaboye
figures. .. . T

he item
 designated m

iscellane-
o
,
u
s
 
i
n
c
o
m
e
 

charges in the am
ount of

$36,000 
in the expenses, show

n above is
not an ope~ting expénse account in the
U
n
i
f
o
n
n
 
S
y
s
t
e
m
 
o
f
 

A
c
c
o
i
i
n
t
s
 
f
o
r
 
T
e
l
e
-

phoneU
iilities, 

T
h
e
 
s
y
s
t
e
m
 

o
f
 
a
c
c
o
u
n
t
S

dei¡ignates ,this account as am
iS

cellane-
ous deduction from

 incom
e onthe incom

e
statem

ent. ..., A
n . analysis' of ,thé actual

c
h
a
r
g
e
s
 
i
n
c
l
u
d
e
d
i
i
i
"
t
h
i
s
 
a
c
c
o
u
n
t
 

f
o
r
 
t
h
e

year 
enden 

l
)
e
c
e
m
l
;
e
r
 
3
1
,
 
1
9
6
7
,
 
s
h
o
w
s

t
h
a
t
 
a
p
p
r
o
x
i
m
a
t
e
l
y
 

70 per cent of the
d
o
l
l
a
r
 
i
n
 
t
h
e
 

account 'representcontribu-
tions to num

erous orgànizations in U
tah.

T
he balance consists of dues and ex-

p
e
n
s
e
s
 
f
o
r
 

servce clubs and otherorga-
nizations,paid by the petitioner, on behalf
,
o
f
 
.
e
m
p
l
o
y
e
e
s
a
n
d
.
,
a
 
p
r
o
r
a
t
e
 

,of charges
f
r
o
m
 
,
t
h
e
 
g
e
n
e
r
a
.
l
 
o
f
f
i
c
e
 
o
f
 
M
o
u
n
t
a
i
n

S
t
a
t
e
s
 
T
e
l
e
p
h
i
m
e
i
n
.
D
e
n
v
e
r
,
 
C
o
l
o
r
a
d
o
.

I
t
 
c
a
n
 
b
e
 
a
s
s
u
m
e
d
 
t
h
a
t
 
t
h
e
 
m
a
.
k
e
-
u
p
 
o
f

the charges in the account for' the year
1
9
6
8
"
a
r
e
 
c
o
r
i
p
a
,
r
à
b
l
e
:
i
n
 
n
a
t
u
r
e
 
t
o
 
t
h
o
s
e
 
i
n

1961':;"
In the past - the com

m
ission has in:

c
l
u
d
e
d
 
m
i
s
c
e
l
l
a
n
e
o
u
s
 
i
n
c
o
m
e
 
c
h
a
r
g
e
s

as a part of total expenses in determ
in-

ing the revenue requirem
ents of M

oun-
t
a
i
n
 
S
t
a
t
e
s
 
T
e
l
e
p
h
o
n
e
,
 
b
u
t
 
s
u
c
h
 
i
t
e
m
s

have been' excluded by the com
m

ission
i
n
 
f
i
n
g
 
t
h
e
 
r
a
t
e
s
 
o
j
 
t
h
e
 
o
t
h
e
r
 
m
a
j
o
r

utilities operating in U
tah.

T
he com

m
ission finds that m

iscellane-
o
u
s
 
i
n
c
o
m
e
 
c
h
a
r
g
e
s
 
i
n
 
t
h
e
 
a
m
o
u
n
t
 
o
f



1
2
4
8
 
U
t
a
h

846 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

$
3
6
,
0
0
0
 
s
h
o
u
l
d
 
b
e
 
e
l
i
m
i
n
a
t
e
d
 
f
r
o
m
 
t
h
e

a
l
l
o
w
a
b
l
e
 
e
x
p
e
n
s
e
s
.

ld, at 439-0 (em
phasis added). T

he itali-
cized language in the opinion indicates that
the C

om
m

ission's ruling constituted a pro-
nouncem

ent of established C
om

m
ission pol-

i
c
y
 
t
o
 
b
e
 
a
p
p
l
i
c
a
b
l
e
 

as a general rule to
M

ountain B
ell and all other m

ajor "utilties
o
p
e
r
a
t
i
n
g
 
i
n
 

U
tah." '

D
u
r
i
g
 
t
h
e
 
n
e
x
t
.
 

seven 'years and through
o
n
e
 
g
e
n
e
r
a
l
 
r
a
t
e
 
c
a
s
e
,
 

'M
ountain B

ell abided
by that ruling and charged contrbutions to
i
t
s
 
s
h
a
r
e
h
o
l
d
e
r
s
,
 
n
o
t
,
 
t
o
 
r
a
t
e
p
a
y
e
r
s
.
 
,
 
I
n

1
9
7
6
,
 
h
o
w
e
v
e
r
,
 
M
o
u
n
t
a
i
n
 
B
e
l
l
 
s
u
b
m
i
t
t
d
 
a
n

application to the C
om

m
ission for a rate

i
n
c
r
e
a
s
e
 
t
h
a
t
,
 
f
o
r
 
t
h
e
 
f
i
r
t
 
t
i
m
e
 
s
Í
I
i
c
e
 
1
9
6
9
,

c
h
a
r
g
e
d
 
c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
b
u
t
i
o
n
s
 
t
o
 
r
a
t
e

p
a
y
e
r
s
.
 
A
n
 
a
p
p
e
n
d
i
X
 
t
o
 

an exhibit subm
it-

t
e
d
 
a
s
 
p
a
r
t
 
o
f
 
t
h
e
 
a
p
p
l
i
c
a
t
i
o
n
 
p
r
e
s
e
n
t
e
d
 
a

statem
ent ,of projected incom

e and ex-
penses for the' test year. T

he statem
ent

included a $65,000 "M
iscellarieous" item

t
h
a
t
 
a
p
p
e
a
i
e
d
 
t
o
 
b
e
 
a
d
d
e
d
 
t
o
 
t
h
e
 
"
N
e
t

O
perating Incom

e," but w
as in fact deduct-

e
d
 
t
o
 
r
e
a
c
h
 
t
h
e
 
"
N
e
t
 
O
p
e
r
a
t
i
g
 
E
a
r
n
-

ings." i T
he onlyexplånation of the "M

is-
cellaneous" category' of expenses' on the
incom

e statem
ent w

iufound on page 70 of
t
h
e
 
7
4
-
p
a
g
e
 
e
x
h
i
b
i
t
:
 
'
 
,

D
.
 
O
t
h
e
r
 
I
n
c
o
m
e
 
a
J
Ì
d
 
è
h
a
,
r
g
e
s

2. M
iscellaneous D

eductions -In-
c
l
i
i
d
e
s
'
 
t
h
e
 
c
o
s
t
 
o
f
 
a
b
a
n
d
o
n
e
d
 

projects,
c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
i
o
u
t
i
o
n
s
,
 
m
e
m
b
e
r
s
h
i
p

d
u
e
s
;
 
b
o
n
d
 
t
r
s
t
e
e
s
 
f
e
e
s
,
 
a
n
d
 
t
h
e
 
F
e
d
e
r
a
l

i
n
c
o
m
e
 
t
a
x
e
s
 
r
e
l
a
t
e
d
 
t
o
 

these item
s.

(E
llphasisadded.) , ,
M
o
u
n
t
a
i
n
 
B
e
l
l
 
d
i
d
,
 
n
o
t
 
p
e
t
i
t
i
o
n
 

the 
C

om
-

m
i
s
s
i
o
n
 
f
o
r
 
a
u
t
h
o
r
i
t
y
 
t
o
 
c
h
a
r
g
e
 
c
h
a
r
i
t
a
b
l
e

1.' T
he relevant portion of the incom

e statem
ent

provided:
A

ctual
B

udget

24.
N

et O
perating In-

com
e

$24,157,00
$23.476,00

25.
Interest C

harged
C

onstr,
1,092;00

916,00
26,

M
iscellaneous

67,00 ~oo
27.

N
et

O
perating

E
arnings

25,182,00
24,327,00

c
o
n
t
r
b
u
t
i
o
n
s
 
t
o
 
r
a
t
e
p
a
y
e
r
s
 
a
n
d
,
 
o
f
 
c
o
u
r
s
e
,

the C
om

m
ission did not rule on the law

ful-
ness of M

ountain B
ell's changed treatm

ent
o
f
 
t
h
a
t
 
e
x
p
e
n
s
e
.
 
I
n
 
f
a
c
t
,
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
'
s

r
e
p
o
r
t
 
a
n
d
 
o
r
d
e
r
 
m
a
d
e
 
'
n
o
 
c
o
m
m
e
n
t
 
o
n

M
o
u
n
t
a
i
n
 
B
e
l
l
'
s
 
"
M
i
s
c
e
l
l
a
n
e
o
u
s
 
D
e
d
u
c
-

t
i
o
n
s
.
"
 
C
o
n
s
e
q
u
e
n
t
l
y
,
 
i
n
 
1
9
7
6
,
 
t
h
e
 
r
a
t
e
p
a
y
-

ers began paying for M
ountain B

ell's chari-
t
a
b
l
e
 
c
o
n
t
r
b
u
t
i
o
n
s
,
 
n
o
t
w
i
t
h
s
t
a
n
d
i
n
g
 
t
h
e

C
o
m
m
i
s
s
i
o
n
'
s
 
1
9
6
9
 
r
u
l
i
n
g
 
a
n
d
 
t
h
e
 
u
t
i
l
t
y
'
s

s
e
v
e
n
-
y
e
a
r
 
p
r
a
c
t
i
c
e
 
o
f
,
 
f
o
l
l
o
w
i
n
g
 
t
h
a
t
 

rule.

In D
,ecem

ber 1980, the C
om

m
ission or-

dered all natural gas, electrc, and tee-
phone, utilities to fie W

rttn report "set-
t
i
n
g
 
f
~
r
t
 
i
n
 

d
e
t
a
i
l
 
'
t
h
e
 
a
c
c
o
u
n
t
i
n
g
 

treat-
m

ent by such utility of all political, charita-
ble and other contributions m

ade by said
u
t
i
l
t
y
.
"
 
U
t
a
h
 
'
P
o
w
e
r
 
&
 
L
i
g
h
t
,
 
M
o
u
n
t
a
i
n

Fuel, ,and, C
ontiental T

elephone C
om

pany
responded to the order bY

 describing their
indh;j~

ual accounting practices' and stating
t
h
a
t
,
 
t
h
e
 
e
f
f
e
c
t
 
o
f
 
t
h
e
i
r
 
p
r
a
c
t
i
c
e
s
 
w
a
s
 
,
t
o

charge contributions to shareholders, not to
ratepayers. 

M
ountain B

ell's response,
how

ever, did not indicate w
hether its con-

t
r
b
u
t
i
o
n
s
 
w
e
r
e
 
c
h
a
r
g
e
d
 
t
o
 
t
h
e
 
s
h
a
r
e
h
o
l
d
-

e
r
s
;
 
i
t
,
 
m
e
r
e
l
y
 
s
t
a
t
e
d
,
 
"
M
o
u
n
t
a
i
n
 

B
ell

m
a
k
e
s
 
,
c
h
a
r
i
t
a
b
l
e
a
n
d
 
o
t
h
e
r
 
C
O
n
t
r
b
u
t
i
o
n
s

a
n
d
 
a
c
c
o
u
n
t
s
 
f
o
r
 
t
h
e
m
 

by follow
ing the

rules 
and regulations set forth in" Par 31

o
f
 
t
h
e
 
U
n
i
f
o
r
m
 
S
y
s
t
e
m
 
o
f
 
A
c
c
o
u
n
t
s
 
f
o
r

C
lals, 

A
 and B

 T
ejëphone C

om
panies. T

he
account num

ber ,used to account for such
c
o
n
t
r
b
u
t
i
O
n
S
 
i
s
 

323." S
ignificantly, C

onti-
n
e
n
t
a
l
 
T
e
l
e
p
h
o
n
e
,
 
w
h
o
s
e
 
g
e
n
e
r
a
l
 
a
c
c
o
u
n
t
-

i
n
g
 
s
c
h
e
m
e
 
s
h
o
u
l
d
 
i
i
a
v
e
p
a
r
a
l
l
e
l
e
d
 
M
o
u
n
-

t
a
i
n
B
e
l
l
'
s
,
 
a
l
s
o
 
,
r
e
c
o
r
d
e
d
 
c
o
n
t
r
b
u
t
i
o
n
s
 
i
n

acco.unt num
ber 323, under the U

nifo~
S

ystem
s of A

ccounts, but unlike M
ountain

B
e
l
l
,
 
C
o
n
t
i
n
e
n
t
a
l
 

T
elephone specifically in-

T
w
o
 
p
o
i
n
t
s
 

are w
orth noting, F

irst,'aIthough
both the ''Interest C

harged C
onstr." and the

"M
iscellaneous" figues appear tobeaddèd, to

"
N
e
t
 
O
p
e
r
a
t
i
n
g
 
I
n
c
o
m
e
,
"
 
t
h
e
 
"
M
i
s
c
e
l
l
a
n
e
o
u
s
"

figure is in' 'actuality subtracted. T
his result is

obscured by the .fact that "M
iscellaneous" is not

show
n asa negative figure, S

econd, the "N
et

O
perating E

arnings", am
ount on the incom

e
statem

ènt, not the "N
et O

perating Incom
e," is

the critical line indicating w
hich, expenses w

ere
charged to the ratepayers,

SA
L

T
 L

A
K

E
 C

IT
IZ

E
N

S v. M
O

U
N

A
IN

 ST
A

T
E

S
C

ite as 84 P.2 1245 (U
tah 199)

U
t
a
h
 
1
2
4
9

form
ed the C

om
m

ission that,' its contribu-
tionsw

ere not charged to ratepayers.

T
he C

om
m

ission sent copies of the util-
t
i
e
s
'
 
r
e
s
p
o
n
s
e
s
 
t
o
 
t
h
e
 
D
i
v
i
i
o
n
 
o
f
 
P
u
b
l
i
c

U
t
i
l
t
i
e
s
 
a
n
d
 
a
s
k
e
d
 
t
h
e
 
D
i
v
i
s
i
o
n
 
,
t
o
 
a
n
a
l
y
z
e

t
h
e
 
r
e
s
p
o
n
s
e
s
.
 
T
h
e
 
C
o
m
m
i
s
s
i
o
n
 
m
a
d
e

c
l
e
a
r
 
t
h
e
 
r
e
a
s
o
n
 
f
o
r
 

its request: "O
ur prin-

c
i
p
a
l
 
a
r
e
a
 
o
f
 

c
o
n
c
e
r
n
 
i
s
 
t
h
a
t
 
n
o
 
c
h
a
r
g
e
s

w
ere m

ade im
properly 'aboyethe line'orin

other w
ords to the ratepayers." A

lthough
M
o
u
n
t
a
i
n
 
B
e
l
l
 
r
e
c
e
i
v
e
d
 
a
 

c
o
p
y
 
o
f
 
t
h
e
 

C
om

-
m
i
s
s
i
o
n
'
s
,
 
l
e
t
t
r
 
t
w
o
,
 
w
~
k
s
 
a
f
t
e
r
 
f
i
l
i
n
g
 
i
t
s

response, it did not apprise the C
om

m
ission

that it charged its contrbutions to ratepay-
e
r
s
,
 
a
n
d
 
t
h
e
 
D
i
v
i
s
i
o
n
 
~
i
d
 
n
o
t
 
c
o
m
m
e
n
t
 

on
M

ountain B
ell's reply.

E
a
c
h
 
y
e
a
r
 
f
r
o
m
 
1
9
8
0
 
t
h
r
o
u
g
h
 

1985,

M
ountain 

B
ell sought rate increases;' its

applications follow
ed the sam

e form
at and

u
s
e
d
 
s
i
m
i
l
a
r
 
e
x
h
i
b
i
t
s
 
a
s
 
t
h
o
s
e
 
p
r
e
s
e
n
t
e
d
 

in

t
h
e
 
1
9
7
6
 
g
e
n
e
r
a
l
 
r
a
t
e
 

c
a
s
e
.
 
I
n
 

e
a
c
h
 
c
a
e
,

the w
ords "charitablecontrbu.tions" w

ere
m
e
n
t
i
o
n
e
d
 
o
n
l
i
 
o
n
c
e
,
 
i
n
 

t
h
e
 
e
x
p
l
a
n
a
t
i
o
n
 
o
f

"M
iscellaneous 

D
eductions" located deepir

a
n
 
a
p
p
e
n
d
i
X
 
t
o
 
t
h
e
,
 
i
n
c
o
m
e
 

e
x
h
i
b
i
t
s
.
 
I
n

e
a
c
h
 
c
a
e
,
 
t
h
e
 
m
i
s
c
e
l
l
a
n
e
o
u
s
 
d
e
d
u
c
t
i
o
n
s

c
o
n
s
t
i
t
u
t
e
d
 
a
 
s
i
n
g
l
e
 
l
i
n
e
 

item
 

located 
below

the net operating incom
e liIe dn the incom

e
statem

ent, ' and' chartable contributions
w
e
r
e
 
n
o
t
 

specifed qnthè incom
e statem

ent
a
s
 
p
a
r
t
'
 
o
f
 
t
h
e
 
m
i
s
c
e
l
l
a
Í
i
e
6
1
,
s
 
d
e
d
u
c
t
i
o
n
s
.

in each C
ase, the èôInm

ission approved the
rate increases ~thôufC

oiniT
ent onm

iscel-
laneous 

deductìons 
g
e
n
e
r
a
l
l
y
,
 
o
r
 
c
h
a
r
i
t
a
b
l
e

or other contrbutions specifically.
,;-,..; '.'

In 1988, the C
om

m
ission initiated a gen-

e
r
a
l
 
r
a
t
e
 
c
a
s
e
 
a
g
a
i
n
s
t
.
 

M
ountain 

B
ell on the

grund that the utilty'w
as earning an un-

u
s
u
a
l
l
y
 
h
i
g
h
 

rate 
',of return. U

sing the
s
a
m
e
 
f
o
r
m
a
t
 
t
h
a
t
 
i
t
 
h
a
d
 

u
s
e
d
 
i
n
 
1
9
7
6
,

M
ountain B

ell subm
ittd an application

, that again charged charitable contrbutions
t
o
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s
.
 
D
u
r
i
n
g
 
t
h
e
 
p
r
o
c
e
e
d
i
n
g
s
,

the C
om

m
ission jearned, apparently

t
h
r
o
u
g
h
'
 
t
h
e
 
D
i
v
i
s
i
o
n
,
 
t
h
a
t
 
f
o
r
 
t
h
e
 
p
r
e
c
e
d
-

i
n
g
 
e
l
e
v
e
n
 

y
e
a
r
s
 
M
o
u
n
t
a
i
n
 
B
e
l
l
 

had
charged all charitable contributions to rate-.
p
a
y
e
r
s
.
 
C
o
m
m
i
s
s
i
o
n
e
r
 
S
t
e
w
a
r
t
 
e
m
p
h
a
t
i
è
a
l
-

l
y
 
e
x
p
r
e
s
s
e
d
 
t
h
e
 
v
i
e
w
 
t
h
a
t
 
M
o
u
n
t
a
i
n
 
B
e
l
l

r

had been in clear violation of the law
 for

som
e tim

e in its treatm
ent of charitable

contributions:

B
efore you or anyone else w

astes any
m

ore 
t
i
m
e
 
o
n
 
i
t
,
 
I
 
w
a
n
t
 
t
o
 
h
a
v
e
 
t
h
e

com
pany m

ake reference or read a case
entitled' "R

e the M
ountain States T

ele-
phone, 

and T
elegraph C

om
pany," it's

C
ase N

o., ,5972, dated A
pril 11th, 1969

w
here this issue w

as decided by this
C

om
m

ission and w
e do not intend to

s
p
e
n
d
 
a
n
y
 
m
o
r
e
 
t
i
m
e
 

o
n
 
i
t
 
i
n
 
t
h
i
s
 
c
a
s
e

u
n
l
e
s
s
 
y
o
u
 

plan 
to seek a reversal of that

decision.

M
r. S

m
ith (attrney for M

ountain B
ell):

I
 
w
a
s
 
n
o
t
 
a
w
a
r
e
 
o
f
 
t
h
a
t
 
C
R
s
e
.

C
orn. Stew

art: O
kay; T

he case held that
c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
b
u
t
i
o
n
s
 
w
e
r
e
 
n
o
t
 
t
o
 

be
t
a
k
e
n
 
(
a
b
o
v
e
)
 
t
h
e
,
 
l
i
n
e
 
b
y
 
M
o
u
n
t
a
i
n

States T
elephone and T

elegraph iníIiat
decision. W

e'figired at a fine of $2,000
a: day since 1969; this C

om
m

ission proba'
bly ow

ns M
ountain B

ell right now
.

I
n
 
i
t
s
 
1
9
8
8
 
o
r
d
e
r
,
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
d
i
s
a
l
-

l
o
w
e
d
 
t
h
e
 
$
4
7
4
,
0
0
0
 
m
i
s
c
e
l
l
a
n
e
o
u
s
 
d
e
d
u
c
t
i
o
n

and specificaI1ýruled that charitable' contri"
biitions w

ere not tobè treated as an above-
t
h
e
-
l
i
n
e
 
e
x
p
e
n
s
e
 
i
n
 
a
n
y
 
o
f
 
M
o
u
n
t
a
i
n
 

B
ell's

future rate cases unless accom
panied by a

specific request for a change inC
om

m
is-

sion' policy. B
ased on that order, the D

i~
r
e
c
t
o
r
 
o
f
 
t
h
e
 
S
a
l
t
 
L
a
k
e
 
C
i
t
i
z
e
n
s
 
C
o
n
g
r
e
s
s

(
S
L
C
C
)
 
w
r
o
t
e
 
t
o
 
C
o
m
m
i
s
s
i
o
n
e
r
 
S
t
e
w
a
r
t

a
s
k
i
n
g
 
f
o
r
 

"(s)om
e form

 of redress" for
M

ountain B
ell's past violations of the 1969

order. " T
he C

om
m

ission directed M
ountain

B
ell andthe D

ivision to respond. M
ountain

B
ellackn:o'w

ledged't.ht charitable contribu-
tions'ñådbeen charged to ratepayers be-
tw

een 1976 and' 1988, but, disclaim
ed any

intent to iT
islead the' C

om
m

ission. M
oun-

t
a
i
n
 
B
e
l
l
 
a
s
s
e
r
t
d
 
t
h
a
t
 
i
t
 
h
a
d
 
f
u
l
l
y
 
c
o
m
p
l
i
e
d

w
i
t
h
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
'
s
 
1
9
8
0
 

i
n
q
u
i
r
y
 
a
n
d

t
h
a
t
 
i
t
s
 
e
x
h
i
b
i
t
s
 
t
o
 
i
t
s
 
p
r
i
o
r
 
r
a
t
e
 
a
p
p
l
i
c
a
-

, tions had "m
ade it clear" that the C

om
pany

had included èharitable contributions as an
above-the-line expense for ratem

aking pur-



1
2
5
0
 
U
t
a
h

846 PA
C

IFIC
 R

E
PO

R
T

E
R

,2d SE
R

IE
S

poses.2

A
fter review

ing M
ountain B

ell's re-
sponse, the D

ivision recom
m

ended that the
C

om
m

ission dism
iss S

LC
C

's com
plaint.

A
pparently m

ore concerned w
ith'defending

its oW
n conduct than w

ith the law
fulness of

M
ountain B

ell's condùct, the D
ivision justi-

fied,its recom
m

endation on the ground that
the D

ivision, its consultants, and other par-
t
i
e
s
 
h
a
d
 
o
v
e
r
l
o
o
k
e
d
 

the treatm
ent of chari-

t
a
b
l
e
 
c
o
n
t
r
b
u
t
i
o
n
s
 
b
y
 

telephone utilities
since the m

id-1970s~
: T

he D
ivision exc

p
I
a
i
n
e
d
 
t
h
a
t
 
p
r
i
o
r
 
t
o
 
1
9
8
3
;
 
i
t
 
h
a
d
'
 
r
e
l
i
e
d

prim
arily on outside expert consultants and

t
h
e
 
p
a
r
i
e
s
'
 
e
x
p
e
r
t
.
 
T
h
e
 
D
i
v
i
s
i
o
n
 
t
h
e
n
 
a
s
-

s
e
r
t
d
 
t
h
a
t
 
b
e
c
a
u
s
e
 
n
o
 

part 
had chal-

lenged the contributions in the, relevant
years" "it w

as not an obvious area of dis-
p
a
.
t
e
.
;
'
 
T
h
a
t
 
s
t
a
t
e
m
e
n
t
,
 

h
o
w
e
v
e
r
,
 
w
a
s
 

cor-
rect only because utilties other than M

oun-
t
a
i
n
 
B
e
l
l
 
h
a
d
 
c
a
m
p
l
i
e
d
 
w
i
t
h
 
t
h
e
 
C
o
m
I
n
i
s
-

s
i
o
i
i
'
s
l
o
n
g
~
h
e
i
d
 
p
o
s
i
t
i
o
n
 
a
n
d
 
b
e
c
a
u
s
e
 

M
oun-

tain B
elÍ had never petitioned the C

om
m

is-
sion to change its treatm

ent of ,charitable
contributions.

T
he 

C
o
m
m
i
s
s
i
0
!
1
 
a
s
s
i
g
n
e
d
S
L
C
C
'
s
 
l
e
t
t
r

a
 
d
o
c
k
e
t
 

n
u
m
b
e
r
 
a
n
d
 
d
i
s
m
i
s
s
e
d
 
t
h
e
 

com
-

p
l
a
i
n
t
 
w
i
t
h
o
u
t
 
a
 
h
e
a
r
i
n
g
.
 
S
L
C
e
 
a
n
d
 

the
C
o
m
m
i
t
t
e
 
o
f
 
C
o
n
s
u
m
e
r
 
S
e
r
v
c
e
s
 
(
C
C
S
)

f
i
l
e
d
 
r
e
q
u
e
s
t
s
 
f
o
r
 
r
e
v
i
e
w
'
a
n
d
 
a
 

petition for
rehearing. C

C
S also filed a separate re-

q
u
e
s
t
 
f
o
r
 

agency action. ,T
he' C

om
m

ission
c
o
n
s
o
l
i
d
a
t
e
d
 
t
h
e
 
r
e
q
u
e
s
t
s
"
 
a
n
d
 
o
r
d
e
r
e
d

briefs ,and, oral argum
ent on three, quesc

t
i
o
n
s
 
o
f
 
l
a
w
:
 
(
1
)
 
w
h
e
t
h
e
r
 
t
h
e
 

C
om

m
ission's

1969 order w
as binding on the C

om
m

ission
and M

ountain B
ell; (2) w

hether M
ountain

B
ell's inclusion of expenses in rate cases

a
f
t
e
r
 
'
1
9
6
9
 
c
o
n
s
t
i
t
u
t
e
d
 
a
 
p
e
t
i
t
i
o
i
ï
 
f
a
r
r
e
l
i
e
f

f
r
o
m
 
t
h
e
 
1
9
6
9
 
o
r
d
e
r
;
 
a
n
d
 

(
3
)
 
w
h
e
t
h
e
r

granting the relief sought by SL
C

C
 and

C
C

S
 w

ould constitute retroactive rate m
ak-

ing.O
n the day of the hearing, C

C
S

 filed, a
m

otion to am
end the' com

plaints to include

2. M
ountain B

ell character,ized the exhibits it
h
a
d
 
f
i
e
d
 
i
n
 
c
o
n
n
e
c
t
i
o
n
 

W
ith its rate applkatibns

a
s
 
"
e
x
p
l
i
c
i
t
 
t
e
s
t
i
m
o
n
y
.
'
"
 
T
h
a
t
 
c
h
a
r
a
c
t
e
r
i
z
a
t
i
o
n

m
ay be technically correct, but only because of

the peculiar w
ay evidence is taken in rate pro-

allegations that M
ountain B

ell's response
t
o
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
'
s
 
o
r
d
e
r
 
o
f
 
D
e
c
e
m
b
e
r
 
3
,

1
9
8
0
,
 
w
a
s
 
m
i
s
l
e
a
d
i
n
g
 
b
e
c
a
u
s
e
,
 
M
o
u
n
t
a
i
n

B
ell did not disclose that it w

as taking
c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
i
b
u
t
i
o
n
s
 
a
b
o
v
e
 
t
h
e
 
l
i
n
e
.
 
A
l
-

t
h
o
u
g
h
 
t
h
e
 
m
o
t
i
o
n
 
t
o
 

am
end w

as not ex-
pressly granted, the C

om
m

ission addressed
the issue of the alleged m

isconduct. A
fter

a hearing before an adm
inistrative law

judge, 
the C

om
m

ission adopted the judge's
f
i
n
d
i
n
g
s
 
o
f
 
f
a
c
t
 

and conclusions of law
 and

dism
issed S

LC
C

'sand C
C

S
's com

plaints.
I
n
'
i
t
s
 
f
i
n
d
i
r
i
g
s
,
 

the' C
om

m
ission' took ad-

m
inistrative notice of M

ountain B
ell's gen~

e
f
å
l
 
r
a
t
e
 
c
a
s
e
s
 
f
o
r
 
t
h
e
 

years 1976 through
1
9
8
8
 
a
n
d
 
s
t
a
t
e
d
 
t
h
a
t
 
M
o
i
i
n
t
a
i
n
B
e
l
l
'
s
 
p
r
a
c
c

tice of charging charitàble contributions to
ratepayers 

w
a
s
 
"
f
u
l
l
y
 

,disclosed" in those
c
a
s
e
s
:
 
"
(
T
h
e
 
m
i
s
c
e
l
l
a
n
e
o
u
s
 
d
e
d
u
c
t
i
o
n
s
 
a
c
-

, count w
as unam

biguQ
usly included aa an

'a.bove-the-line' expense(and) R
espondent's

w
itness 

unam
biguously defined that ac-

c
o
u
n
t
,
 
a
s
 
i
n
c
l
u
d
i
n
g
 
c
h
a
r
i
t
a
b
l
e
 
d
e
d
u
c
t
i
o
n
s
.
"

In its cQ
nclusions,of law

; the C
om

m
ission

h
e
l
d
 
t
h
a
t
 

(1) 
r
e
o
p
e
n
i
n
g
 
,
 
p
a
s
t
 

c
a
s
e
s
 
a
n
d

grnting, reparations for, the contrbutions
chargedagainsttheratepayers w

ould via-
latethe rule,against retroactive rate m

ak-
ing,(2) the )969 order disallow

ing charita-
ble contrbutions aS

~
n above-the-line ex-

p
e
n
s
e
~
a
s
 
n
o
t
 
s
u
b
j
e
c
t
 
t
o
 

the 
r
u
l
e
 
o
f
 

'stare
decisis and w

as therefore nòt' biIding on
the 

C
om

m
issión, 

(S)thil C
om

m
ission's 1969

order disallow
ing charitablecontrba.tions

w
as not,so explicit as to require M

ountain
B

ell to o\)taiii." C
oInm

issiQ
nauthority to

charge coÍitrbutions'to ratepayers in fu-
t
u
r
e
 
c
a
s
e
s
,
 
a
n
d
 

(4): because M
ountain B

ell's
"
 
'
c
o
n
c
e
a
l
m
e
n
t
"
 
w
a
s
 
i
n
 
p
l
a
i
n
 

sight," 
M

oun-
tain B

ell's conduct did not constitute fraud
on 

the 
C

om
m

ission. A
ccordingly, the C

om
-

m
ission 

denied S
LC

G
's and C

C
S

's requests
f
o
r
 
d
i
s
c
o
v
e
r
y
 

w
i
t
h
 
r
e
s
p
e
c
t
 
t
o
 

t
h
e
 
a
l
l
e
g
a
t
i
o
n

o
f
 
M
o
i
i
n
t
a
i
n
B
e
l
l
'
s
 
m
i
s
c
o
n
d
u
c
t
.

lI.
S

Lce and, C
C

S
' argue that the C

om
m

is-
sion em

id in holding that its 1969 ruling

ceedings. T
o call the exhibits "explicit testim

o-
ny" does not m

ean that ¡he evidence w
as, in

fact; brought to the attention of the C
óm

m
is.

sion.

1.,

S
A

LT
 LA

K
E

 C
IT

IZ
E

N
S

 v. M
O

U
N

A
IN

 S
T

A
T

E
S

 U
tah 1251

C
ite as 84 P.2 1245 (U

ta 1992) ,

w
i
t
h
 
r
e
s
p
e
c
t
 
t
o
 
c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
b
u
t
i
o
n
s
 
J
o
s
e
p
h
 
W
a
t
e
r
 
&
 
I
r
r
i
g
a
t
i
o
n
 
C
o
.
'
,
 
1
1
8
 
U
t
a
h

w
as 

n
o
t
 
b
i
n
d
i
n
g
 
o
n
 
M
o
u
n
t
a
i
n
 
B
e
l
l
 
i
n
s
u
b
s
e
-
 
6
0
0
,
6
1
1
-
1
2
,
 
2
2
3
 
P
.
2
d
 
5
7
7
,
 
5
8
2
-
8
3
 
(
1
9
5
0
)
.
3

quent rate proceedings. T
hey contend; on In U

tah D
epartm

ent of A
dm

inistrative
t
h
e
 
b
a
s
i
s
 
o
f
 
a
d
m
i
n
i
s
t
r
a
t
i
v
e
 
r
e
s
 
j
u
d
i
c
a
t
a
,
 
S
e
r
v
c
e
s
 
'
I
.
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
,

t
h
a
t
 
t
h
e
 
1
9
6
9
 
r
u
l
i
n
g
 

w
as binding on M

oun- 658 P.2d 601,621 (U
tah 1983), w

e held,
t
a
i
n
 
B
e
l
l
 
i
n
 
a
l
l
 
s
u
b
s
e
q
u
e
n
t
 
r
a
t
e
 
c
a
e
s
.
 

W
e
 
"
(
T
h
e
p
r
i
n
c
i
p
l
e
s
 
o
f
 
r
e
s
 
j
u
d
i
c
a
t
a
 
a
p
p
l
y
 

to

agree thatthe C
om

m
ission's 1969 ruling on enforce repose w

hen an adm
inistrative

charitable deductions had the force of law
 agency has acted in a judicial capacity in an

and w
as thereafter, binding on M

ountain adversary proceeding to resolve a contra-
B

ell, but on' grounds other than res judica- versy over legal rights and to apply a rem
e-

~
 
~
~
4

(1,2) ,R
es judicata, often, referred to as

claim
 and issue preclusion; prevents tle

r
e
a
d
j
u
d
i
c
a
t
i
o
n
 
o
f
 
.
i
s
s
u
e
s
 
p
r
e
v
i
o
u
s
l
y
 

decided.

S
ee P

enrod v. N
u C

reat,ion C
rem

e, Inc.~
6
6
9
 
P
:
2
d
 
8
7
3
,
 
8
7
4
-
7
5
 
(
U
t
a
h
 
1
9
8
3
)
.
 
S
e
e

g
e
n
e
r
a
l
l
y
 
C
l
a
r
k
-
C
o
w
l
i
t
z
 

Jòiiit O
perating

A
g
e
n
c
y
v
.
 
F
E
R
G
,
8
2
6
F
.
2
d
1
0
7
4
;
 
1
0
7
8
-
8
1

(
D
~
C
.
C
i
r
.
1
9
8
7
)
.
 
T
h
e
 
d
o
c
t
r
n
e
 
i
s
 

p
r
e
m
i
s
e
d
 
o
n

t
h
e
 
p
r
i
n
c
i
p
l
e
 
t
h
a
t
 
a
:
 
c
o
n
t
r
o
v
e
r
s
y
 
s
h
o
u
l
d
'
 
b
e

adjudicated only once. A
lthough initially

developed 
w
i
t
h
 
r
e
s
p
e
c
t
 
t
o
 

the judgientSof
court, the sam

e basic policies; including
the needfór fiiality, in adm

inistrtive'deci-
s
i
o
n
s
,
 
s
u
p
p
o
r
t
a
p
p
l
i
6
i
t
i
o
n
o
f
 
t
h
e
 
d
o
c
t
r
n
e
 

of
res jiidicátatoadm

inistrative agencydeter-,
iniIÌations. ,'4 K

enneth' C
., D

avi, A
dm

inis-
tratîve Law

 T
reatise' §21;9, at 78(2d ed.

1983); Jeffries v.G
lacer,S

tate T
el. C

o.,
6
0
4
 
P
.
2
d
4
,
 
8
-
9
 
(
A
l
a
s
k
a
 

1
9
7
9
)
;
 
I
n
d
e
e
d
;
t
h
e

d
o
c
t
r
e
 
o
f
 
r
e
s
,
j
u
d
i
c
a
t
a
 
h
à
s
'
 
b
e
e
n
 

a
p
p
l
i
e
d
 
t
o

a
d
m
i
n
i
s
t
r
t
i
v
e
'
 
,
a
g
e
n
c
y
 
'
d
e
c
i
s
i
i
m
s
 
i
n
 
l
J
t
a
h

since at least 1950.' N
orthSalt L

al;e v.St.

i1

3,. F
or other caes'appiying 'adôiinistrative res

judicata, S
e P

hiladlphia E
1em

c 'C
o. v. P

ennsl-
vania 

P
ulic U

tility C
om

m
iS

on, 61P
a.C

m
w

lth.
325,331-36, 433A

.2d 620, 62L
,26 (1981) (deter.

m
l
n
a
t
i
o
n
t
h
a
t
 
m
i
s
m
a
n
a
g
e
i
n
e
n
t
 
.
~
c
u
r
e
d
i
i
i
t
h
è

c
o
i
i
t
r
u
c
t
i
ó
n
 
o
f
 
a
 

pow
er urn!): 'R

e K
ansas 'C

ity
pow

er &
 L

ight C
o., .75 PuK

U
til.R

ep.4Ih (PU
R

) t,
132-34 

(M
o.Pub.Ser:.C

om
m

'n 1986) ,(decision
ihat,pow

er outae w
as not resuÌt'of m

ism
anage-

m
é
I
i
t
)
;
 
R
e
 
P
u
b
l
i
c
 
S
é
r
v
i
:
 
'
E
l
e
c
t
r
c
 
&
 
G
a
s
 
C
o
.
"
 
4
8

P
u
b
.
U
t
i
l
.
R
e
p
.
4
t
h
 
(
P
U
R
)
'
 
7
9
"
 
'
8
3
:
4
 

, (N
.J.B

4,of
Pub.U

tiis. 1 982) (determ
ination that. electric util.

ily'ssubsidiary fèIl w
ithin the ibard's jurisdic.

lion), '
4
.
 
A
d
m
i
n
i
s
t
r
a
t
i
v
e
 
S
e
r
v
i
c
e
s
 
r
e
l
i
e
d
 
o
n
 
U
'
¡
Ú
e
d
 
S
t
a
t
e
s

v
.
 
U
t
a
h
 
C
o
n
s
t
r
t
i
o
n
 
&
 
M
i
n
i
n
g
 
C
o
.
,
 
3
8
4
 
U
,
S
.
 
3
9
4
,
.

422, 86 S
.C

t. 1545, 1560, ~
6 L.E

d.2d 642 (1966),
w

here the U
nited S

iates S
uprem

e C
O

,urt held,
'W

hen an adm
inistrative agency.is acting in a

j
u
d
i
c
i
a
l
c
a
i
i
a
c
i
t
y
 
a
n
d
 
r
e
s
o
l
v
e
s
 disputed issues of

f
a
c
t
 
p
r
o
p
e
r
l
y
 
b
e
f
o
r
e
 
i
t
 
w
h
i
c
h
'
 
t
h
e
 
p
a
r
t
i
e
s
 
h
a
v
e

846P.2d-28

~l

(
3
)
 
O
f
 

course, res, judicata has onlylim
-

i
t
e
d
 
a
p
p
l
i
c
a
b
i
l
t
y
 
t
o
 
s
o
m
e
 

agency proceed,
ings, 

such 
a
s
 
r
a
t
e
 
c
a
s
e
s
 
w
h
e
r
e
 

the 
predom

i-

nant issue ,is w
hat constitutes a just and

r
e
a
s
o
n
a
b
l
e
'
 
r
a
t
e
 
f
o
r
 
a
 
f
u
t
u
r
e
 
p
e
r
i
o
d
.
,
 
I
d
.

W
hat constitutes a just and reasonable rate

o
f
r
e
t
u
r
i
,
 
t
h
e
 
c
o
s
t
 

of capital, and the vari-
ous expense and ,',' revenue' am

ounts, cannot
be 

'decided 
on thebàsis of a prior rate

p
r
o
c
e
e
d
i
n
g
,
 
b
u
t
 
m
u
s
t
 
b
e
 
d
e
t
e
r
m
i
n
e
d
 

anew
i
n
 
e
a
c
h
 

r
a
t
e
 
c
a
e
.
N
e
~
e
r
t
h
e
l
e
s
s
,
 
w
h
e
n
 

the
C

om
m

ission rulesjn a rate proceeding that,
a
s
 
a
 

m
a
t
t
e
r
 
o
f
l
a
w
,
 
i
:
e
r
t
i
n
 
c
à
t
e
g
o
r
i
e
s
 
o
f

e
x
p
e
n
s
e
s
 
c
a
n
n
o
t
 
h
e
 
c
h
a
r
g
e
d
 

t
o
 
r
a
t
e
p
a
y
e
r
s
,

t
h
a
t
 
r
u
l
i
n
g
 
_
 
e
s
t
a
b
l
i
s
h
e
s
,
 
I
à
,
w
 
t
h
a
t
 
'
c
o
n
t
r
o
l
s

f
u
t
u
r
e
 
c
a
s
e
s
,
s
u
b
j
e
c
t
t
o
t
h
e
 
G
o
m
m
i
~
s
i
o
i
i
'
s

pow
er toreverse itself in an appropriate

m
anner. T

he, binding ~
effect of the rule

does not, how
ei¡er, depend,on res judicata.

R
e
s
 
j
u
d
i
c
a
t
a
 

a
p
p
l
i
e
s
 
w
h
e
r
i
t
h
e
r
e
 
h
a
s
 

been

a prior adjudication of a factual issue and

h
a
d
 
,
¿
 
a
n
,
 
a
d
e
q
u
a
t
e
,
o
p
p
0
r
t
i
y
 
,
t
o
 
l
i
t
i
g
a
t
e
,
 
t
h
e

courthave nothesitated to apply res judicata to
e
n
f
o
~
~
,
è
 
¡
'
e
.
~
s
e
~
"
 
-

q
t
h
e
q
:
o
i
i
r
l
 
a
n
d
 
c
o
m
m
i
s
s
i
o
n
s
 
h
a
v
e
 
a
d
o
p
t
e
d

the Ù
tah C

onstrction rule of adm
inistrative'res

judicatà:;"Sèe,e.g., Seond T
axing D

ist. of the
C

ity,qtN
orw

alk~ij" FE
R

C
, 683F,2d, 477, 484

(D
.C

t',r, 
1982); A

nthan "" P
rofesional A

ir. T
raf-

fic C
;oirtrollers O

rg:,672 F
.2d706, 709 (8th C

ir.
1
9
8
2
)
;
 
l
è
f
f
e
l
 
v
.
 
G
l
a
c
i
e
r
 
S
t
a
t
e
 
T
è
L
 
C
o
.
,
 
6
0
4
 
P
.
2
d

4
,
 
8
-
9
 

(A
laska 

1979); R
e K

ansas C
ityPow

èr &
L

ight C
o., 75 PU

b.U
tiI.R

ep.4th (PV
R

) 1, 133 (M
o.

,P
ub.S

er:.C
om

m
'n 1986); C

incinntU
i B

ell T
eL C

o.
v
,
 
P
u
l
i
c
U
t
i
l
s
,
 
C
o
m
m
'
n
 
o
f
 
O
h
i
o
,
 
1
2
 
O
h
i
o
 
S
t
.
3
d

280,466N
.E

.2d 848,852 (1984); see also State
ex reL U

tilities C
om

m
'n ". C

arolinas C
om

m
, for

Indiit. Pow
er R

àtes &
 A

reà D
e"., Inc"257 N

.C
.

560, 126 S
.E

,2d 325, 333 (1962); P
ublic U

tiL
C

om
m

'nv.C
oalitio,i of C

ities for A
ffordableU

tiL
R
a
t
e
s
,
 
7
7
6
 
S
.
W
,
2
d
'
 
2
'
2
4
,
 
2
2
6
-
2
8
 
(
T
e
x
,
C
t
.
A
p
p
,

1989). - '



I
2
5
2
 
U
t
a
h

8
4
6
 
P
A
C
I
F
I
C
 

R
E

PO
R

T
E

R
, 2d SE

R
IE

S
SA

L
T

 L
A

K
E

 C
IT

IZ
E

N
S v. M

O
U

N
A

IN
 ST

A
T

E
S

C
ite as 84 P.2 1245 (U

ta 199)
U
t
a
h
 
1
2
5
3

a
n
 
a
p
p
l
i
c
a
t
i
o
n
 
o
f
 
a
 
r
u
l
e
 
o
f
 
l
a
w
 
t
o
 
t
h
o
s
e

f
a
c
t
s
.
 
I
n
 
o
t
h
e
r
 
w
o
r
d
s
,
 
'
r
e
s
 
j
u
d
i
c
a
t
a
 
b
a
r
s
 
a

second adjudication of the sam
e, facts un-

d
e
r
 
t
h
e
 
s
a
m
e
 

r
u
l
e
 
o
f
 
l
a
w
.
 
H
e
r
e
,
t
h
e

a
m
o
u
n
t
s
.
 
o
f
 
,
M
o
u
n
t
a
i
n
 
B
e
l
l
'
s
 
c
h
a
r
i
t
a
b
l
e
 

con, '

t
r
i
b
u
t
i
o
n
s
 
v
a
r
i
e
d
 
i
n
 

every ratè case aftèr
1969. T

hus, the,C
om

m
ission~

s ruli,lg in
that year w

as 'not tèchnically res judica~
a
s
 
t
o
 
s
u
b
s
e
q
u
e
n
t
 
r
a
t
è
 
c
a
s
e
s
.

H
ow

ever, 
the C

om
m

ission's 1969 ruling
h
a
d
 
a
 
b
i
n
d
i
n
g
 
l
e
g
a
l
 
e
f
f
e
c
t
 
u
n
d
e
r
 
t
h
e
 
d
o
c
,

t
r
e
 
o
f
 
s
t
a
r
e
 
d
e
c
i
s
i
s
.
 
T
h
e
 
a
d
j
u
d
i
c
a
t
i
o
n
 
o
f

every case. requires the application of' one
or 

m
o
r
e
 
r
u
l
e
s
o
f
"
l
a
w
.
 
A
 
r
u
l
e
 
o
f
 

law
;.

w
hetherpré-xisting'or new

ly established;'
t
h
a
t
 
s
e
r
v
e
s
 
"
a
s
 
t
h
e
 

m
a
j
o
r
 
p
r
e
m
i
s
e
 
o
f
 

an
adjudicatory syllogism

, necessarily governs
all subsequent cases properly fallng w

ithin
t
h
e
 
s
c
o
p
e
 
o
f
 
t
h
e
 
r
u
l
e
.
 

T
h
i
s
 
i
s
 
s
o
 
e
v
e
n
 

w
hen

t
h
e
 
p
a
r
t
i
c
u
l
a
r
 
f
a
c
t
s
 

in 
subsequent cases are

d
i
f
f
e
r
e
n
t
 
a
n
d
 
r
e
S
 
j
u
d
i
c
a
t
a
 

does M
tapply.

(
4
)
 
,
W
e
.
 
h
a
v
e
 

previously stâtèdthat
s
t
á
r
e
 
d
e
c
i
s
i
s
 
h
a
s
 
i
i
m
i
t
è
d
 
a
p
p
l
i
c
a
b
i
l
t
y
 
t
o
 
a
d
c

m
i
n
i
s
t
r
t
i
v
e
 
a
g
e
n
c
y
 

cases" see W
illiam

s 'Í.
Public Serv: C

om
m

'n,754 p.2d 41, 52
(
l
t
a
h
 
1
9
8
8
)
,
 

but 
t
h
a
t
 
i
s
 
b
e
c
a
u
s
e
 
o
f
 
t
h
e

irniim
erable inform

al kinds 'of, decisions
that adm

inistrtive agehèies m
ake.' T

his
l
i
I
I
i
t
á
t
i
o
n
d
o
e
s
n
o
t
 
a
p
p
l
y
 
w
h
e
r
e
 
a
d
m
i
n
i
s
t
r
a
-

tive law
m

aking iifdohe'pursuaIittoform
al

p
r
o
c
e
d
u
r
e
s
s
i
I
I
i
l
a
r
t
o
 
t
h
o
s
e
 

'em
ployed in

judicial 
'proceedings. A

s ,Pro(essor D
avis

h
a
S
 
s
t
a
t
è
d
:
,
 
.
'
 
'
 
,
 
"

T
h
e
 
f
a
c
t
 
i
s
 
t
h
a
t
 
m
a
~
y
 
a
g
e
n
c
i
~
s
 
d
o

m
ake 

law
 by adjudicatioIi;building bod-

ies" of prècedents 'that. ate follo:W
ed; dis-

t
i
n
g
u
i
s
h
e
d
,
 
o
r
 
o
v
e
r
r
l
e
d
,
 
a
n
d
 
t
h
a
t
'
t
h
e

a
g
e
n
c
i
e
s
'
 
l
a
w
 
i
s
 
'
l
a
r
g
e
l
y
 
i
n
 

,
t
h
e
 
c
o
W
:
l
F
t
i
R
n
s

of prior decisions., "For instance,' the In-
t
è
r
s
t
á
t
è
'
C
o
m
m
e
r
c
e
C
o
m
I
I
i
s
s
i
o
n
 
h
a
s
 
3
5
4

b
o
u
n
d
 
v
o
l
U
m
e
s
 
o
f
 
i
c
c
 
R
e
p
o
r
t
 
a
r
i
d
 
1
3
0

b
o
u
n
d
 
v
o
l
u
m
e
s
 
o
f
 
M
o
t
b
~
 
d
a
r
r
e
r
C
a
s
e
s
,

and the N
ational Labor R

eiàtions B
oard

h
a
s
 
2
5
5
 
v
o
l
u
m
e
s
 

of publìshed opinions.
I
n
 
s
u
c
h
 
v
o
h
í
m
.
è
s
,
 
s
t
a
r
e
 
d
e
c
i
s
i
s
 

is probably
a
b
o
u
t
 
a
s
 
s
t
r
o
n
g
 

as itJsjii federal court.

5
.
 
T
h
e
 
a
u
t
h
o
r
i
t
y
 
o
f
 
s
t
a
t
e
 
a
d
m
¡
(
i
i
s
t
r
a
t
i
v
e
a
g
e
n
c
i
e
s

to establish .legal rules is lim
ited by the agencýs

organic statute, statutes'I¡é agency adm
inisters,

constitutional law
, and the U

tah A
dm

inistrative
Procedures A

ct (U
A

PA
), U

iah C
ode A

nn. §§63-

4 D
avis, A

dm
in.istrative, L

aw
 T

reatise
§ 20:9, at 31. T

he doctrine of stare decisis,
properly applied, is an, essential, com

pone,lt
i
n
 
e
s
t
a
b
l
i
s
h
i
n
g
 
t
h
e
 
r
u
l
e
 
o
f
 
l
a
w
 
i
n
 
t
h
e
 

arena'
o
f
 
a
d
m
i
n
i
s
t
r
t
i
v
e
 
l
a
w
.
 
'
A
d
m
i
n
i
s
t
r
a
t
i
v
e

a
g
e
n
c
i
e
s
,
 
l
i
k
e
 

cour, have aiithority to es-
t
á
b
l
i
s
h
 
r
u
l
e
s
 

of law
,' and they do so in tw

o
w

ays: by proIIulgating rules and by issu-
ing decisions.' as a necessary incidence' of
adjudication.s E

.g., SE
C

 v. C
henery

C
o
r
p
.
,
 
3
3
2
 
U
.
S
.
 
1
9
4
,
 
2
0
1
-
0
3
,
 
6
7
 
S
.
C
t
.
 
1
5
7
5
,

1
5
7
9
-
8
1
,
 
9
1
 
L
.
E
d
.
 
1
9
9
5
 
(
1
9
4
7
)
.
 
I
n
d
e
e
d
,

a
g
e
n
c
y
 
l
a
w
 
m
a
k
i
n
g
 
b
y
 

both . quasi-judicial
a
d
j
i
i
d
i
C
i
t
i
o
n
 
a
n
d
 

quasi-legislative rilè m
ak-

ing" isëssèntial to' the w
orkings of m

ost
adm

inistrtive' agencies. ,

(5J C
onceqedly, law

, m
aking throiigh

t
h
e
 
.
p
r
o
m
i
i
l
g
a
t
i
o
n
 
o
f
 

'rules has certin, ad:
vantages over law

, m
akig by adjudicatioii.

R
ow

ever, ~hile pr()spectiveresoluti~n .of
legal 

i
s
s
u
e
s
 
b
y
 
r
u
l
e
,
m
a
k
i
n
g
 
i
s
 

generally
desirble,an agency cannot possiblyantici:,
p
a
t
è
 
a
l
l
 
t
h
e
 
u
n
r
e
s
o
l
v
e
d
 
l
e
g
a
l
 
i
s
s
u
e
s
 
t
h
a
t

w
illarse.underthe statutèsand,rules the

a
g
e
n
c
y
 
a
d
i
r
i
n
i
s
t
è
r
s
;
I
d
.
a
t
 
2
0
2
-
0
3
,
6
7
 
S
.
C
t
.

a
t
 
1
5
8
0
-
1
.
 
T
h
u
s
,
t
h
e
,
 
a
g
e
n
c
y
 
m
u
s
t
b
e
,
a
b
l
e
,

to 'resolve, ,intèrstitial legal iss1tes' w
hen

t
h
e
y
 
a
r
i
s
e
 
i
n
 
t
h
e
'
.
 
c
o
n
t
e
x
t
 
o
f
 
a
d
j
u
d
i
c
a
t
i
o
n
.

Id. In' short, an:agehcy m
ust have '. the

pow
er 

to ,establish rules of law
, on: a cae-

b
y
-
è
s
e
 
b
a
s
i
s
 
w
i
t
h
i
n
 

the contèxt of its stat-
utory authority.ld,¡N

LR
B

 v. B
ell A

ero"
s
p
a
c
e
,
 
f
n
c
.
,
 

'416 
U

.S; 267,294,94 S.C
t.

1757, 1771-:72, 40 L
.E

d.2d 134 (1974),o'ler-
,ruled. 

on ,other, grounds, N
L

R
B

 v. H
en;

, dricks C
ounty R

ural E
lec. M

em
bership

Ç
o
r
p
.
,
4
5
4
U
:
S
.
 
1
7
0
,
1
0
2
~
.
C
t
.
 
2
1
6
,
 
7
0

L
.E

d.2d 323(1981); N
L

R
B

,v" W
ym

an':G
or-

, don C
o;, 394 U

.S; 759, 765-6, 89 S.C
t.

1426, 1429-0,22 L
.E

d.2d 709 (1969);Pa-
cifièG

as '&
Ë

tec.C
o.v. FPC

, 506 F.2d 33,
38 (D

.C
,C

ir:1974);2 K
enneth C

. D
avis; A

d-
m
i
n
i
s
t
r
a
t
i
v
e
 
L
a
w
 

T
r
e
a
t
i
s
e
 
§
 
7
:
2
5
,
 
a
t
 
1
1
8
-

28 '(2d .' ed. 1979), § '1:5,' at 225,258-3
(Supp.1989)~

(
6
,
7
)
 
R
u
l
e
s
 
o
f
 
l
a
w
 
d
e
v
e
l
o
p
e
d
i
n
 
t
h
e
 
c
o
n
-

text 
of agency adjudication are as binding

as those prom
ulgatèd by agency rule m

ak-
ing'. Pacfic G

as &
 E

lec;C
o., 506F.2d at

3
8
.
 
T
h
u
s
,
 

rules 
o
f
 
l
a
w
 

established 
b
y
 
a
d
j
u
"

d
i
c
a
t
i
o
n
 
a
p
p
l
y
 
t
o
 
t
h
e
 
f
u
t
u
r
e
 

conduct of all
p
e
r
s
o
n
s
 
s
u
b
j
e
c
t
 
t
o
 
t
h
e
 
j
u
r
d
i
c
t
i
o
n
 
o
f
 
a
.
n

adm
inistrtive agency, unless and until ex:

pressly altèred by statutè,rule, or agency
d
e
c
i
s
i
o
n
.
,
T
h
a
t
d
o
e
s
 
n
o
t
 
m
e
a
n
,
 
h
o
w
e
v
e
r
,

t
h
a
t
 
a
r
i
l
e
 
o
f
.
 
l
a
w
 
e
s
t
a
b
l
i
s
h
e
d
 
i
n
a
d
j
u
d
i
c
a
-

t
i
o
n
c
a
n
 
n
e
v
e
r
 
,
b
e
 
c
h
a
n
g
e
d
 

by the, agency
t
h
a
t
 
e
s
t
a
b
l
i
s
h
e
d
 
i
t
.
 
A
d
m
i
n
i
s
t
r
a
t
i
v
e
 
a
g
e
n
-

cies m
ust,! and do, ,have the pow

er to over:
r
u
l
e
 
a
 
p
r
i
o
r
 
d
e
c
i
s
i
o
n
 
w
h
e
n
 

there 
is areason-

abìe basis for doing so. A
s ,this C

our
statèdin R

eaW
Jley'l. P

ublic S
ervceÇ

om
:

m
ission, 20 U

tah2d 237,241, 436P.2d 797,
8
0
0
,
 
(
1
9
6
8
)
,
 
"
C
e
r
t
i
n
l
y
.
 
a
n
'
 
a
d
m
i
n
i
s
t
r
t
i
v
e

à
g
e
n
è
y
 
w
h
i
c
h
 
h
a
s
 
a
 

'
d
u
t
Y
 
'
t
o
 
p
r
o
t
e
c
t
 
t
h
e

p
u
b
l
i
c
i
l
t
è
r
e
s
t
 
o
u
g
h
t
 
n
o
t
 
b
e
 
p
r
e
c
l
ù
d
e
d
 
f
r
o
m

im
ptlivirig' its, còllective riindshoùld it find

t
h
a
t
.
 
a
 
p
r
i
9
r
 
d
e
c
i
s
i
o
n
 

i
s
 
n
o
t
 
n
o
w
 
i
n
 
a
c
c
o
r
-

dance 
w

ith its present idea of w
hat the

public interest requires." 8eealso N
LR

B
v. W

ym
ån-G

ordon' C
o., 394 U

.S. at 765-
66, 89 ä.C

t., 'at 142g.30.'

46b-1 to-22,'enacted in 1987 and m
adeeffec.

tive, January 1, 1988. S
pecific procedures for

rule m
aking liiivealso been established by stat-

ute since"1973. U
tah C

ode'A
nn. §§ 63-6a-1

t
o
 
-
1
6
'
(
1
9
8
9
 
:
&
 
S
t
i
p
p
.
1
9
9
2
)
.

(
8
J
 
T
h
e
 
P
u
b
l
i
c
 
U
t
i
l
i
t
i
e
s
 

A
ct im

plicitly
acknow

ledges theC
om

m
ission~s pow

er,to
establish' 

r
u
l
e
s
 
'
o
f
.
 l
a
w
 
i
n
 
a
d
j
u
d
i
c
a
t
o
r
y
 
p
r
o
-

c
e
e
d
i
n
g
s
.
 
8
e
e
g
e
n
e
r
a
l
l
y
 
U
t
a
h
 
C
o
d
e
 
A
n
n
.

§
§
 
5
4
-
1
-
1
 

t
o
 
.
:
1
3
-
 
(
1
9
9
0
 
&
 
S
u
p
p
:
1
9
9
2
)
.

Since 
1917, the ,C

om
m

issioi: lias been re-
quiredtoinstitu4l ana.ction agàinsta pub-
lic,~

tilítyif 'iyiQ
laj;sor threaiensto~

o-
late" "anytlÌing required of (theutitty) by
l
a
w
,
 
o
r
 

b
y
 
,
a
n
y
 
o
r
d
e
r
,
 

decision, 
rule, di-

rection. or requirem
ent ofth~com

m
i~sion."

1
9
1
7
 
t
J
t
a
h
i
a
w
s
è
h
.
4
7
,
~
2
3
;
 
U
t
i
h
C
o
d
e

A
nn. § 54:-7~

2~
(1!l90): T

he eareful distiíic-
t
i
o
n
 
i
n
 
t
h
e
 
s
t
á
t
u
t
è
 
b
e
t
W
e
e
n
 
a
r
i
 
"
o
r
d
e
r
"
 

and
a
 
"
d
e
c
i
s
i
o
n
"
 
"
i
i
i
g
h
l
i
g
h
t
S
 
t
h
e
 
.
'
C
Ö
m
m
i
s
s
i
o
í
i
'
s

adjudicatory law
-m

a.king pow
er. T

he w
ord

,
"
o
r
d
e
r
"
 
r
e
f
e
r
s
 

to 
a specüic legal obligation

or duty running to a 'partcular utilty, and

6. In accordaiicew
ith the rules stated' above, the

~
g
i
s
l
a
t
u
r
e
 
i
n
 
1
9
8
7
,
 
i
n
 

the A
dm

inistrativeR
ulê

M
aking A

ct, exei:pted "rulings (or d~cisionsl by
an agency in adjudicative proceedings" from

 the
definition of "rule," 1987 U

tah,L
w

s ch. 241,
§.1; U

tah C
oäe A

nn.. §63-6a:-2(13)(c)(yii)

is like a judgm
ent Q

r decree in the judicial
c
o
n
t
è
x
t
.
S
i
m
p
l
y
.
 
s
t
a
t
è
d
,
a
n
 
o
r
d
e
r
 
i
s
 
a
n

agency com
m

and to do or to refrain from
doing a specific ,act ina specific factual
contèxt,

(
9
)
 
T
h
e
 
t
e
r
m
 
"
d
e
c
i
s
i
o
n
"
 
h
a
s
 

a different
m

eaning. A
 decision also arises from

 an
adjudicatory proceeding, but m

ay establish
o
n
e
 
o
r
 
m
o
r
e
 

rules 'of law
 of general' applica-

b
i
l
t
y
.
 
A
 

utilty need not bea part to be
b
o
u
n
d
 
b
y
 
t
h
e
r
u
l
è
s
 
o
f
 
l
a
w
 
e
s
t
a
b
l
i
s
h
e
d
 

by 
an

a
d
j
u
d
i
c
a
t
i
o
n
.
 
I
n
 
s
h
o
r
t
"
 
a
 
r
u
l
e
 
o
f
 
l
a
w
 
a
n
,

I
i
u
n
c
e
d
 
i
n
 
a
 
d
e
c
i
s
i
o
n
 
o
f
 
t
h
e
 

C
om

m
ission is

as binding' on a utilty. as a rule '. form
ally

p
r
o
m
u
l
g
a
t
e
d
 
i
n
 
a
 
r
u
l
e
-
m
a
k
i
n
g
 
p
r
o
c
e
e
d
i
n
g
,
G

See, e.g., Pacfic G
as &

 E
lec. C

o., 506 F.2d
a
t
 
3
8
.

(
1
0
.
)
 
I
n
 
i
t
s
 
1
9
6
9
 
o
r
d
e
r
,
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n

s
t
a
t
è
d
 
t
h
a
t
 

it had.not allow
ed other utilities

t
o
 
c
h
a
r
g
e
 

contrbutions to ratèpayersand
specifically' ruleii ,that M

ountain B
elI could

n
o
t
 
d
o
 
s
o
.
 
T
h
e
 
1
9
6
9
 

proceeding producèd
both an "order" and a "decision," as those
tèrm

s are defined above. T
he 'order estab-

l
i
s
h
e
d
 
M
o
u
n
t
a
i
n
 
B
e
l
l
'
s
 
r
a
r
e
(
¡
f
o
r
 
t
h
a
t
 

case,
and tfie decision' established a general rule
ô
f
l
a
w
 
t
h
a
t
 
c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
i
b
u
t
i
o
n
s
 
c
o
u
l
d

n
o
t
 
b
è
 
c
h
a
.
r
g
e
d
 
t
o
r
a
t
è
p
a
y
e
r
s
.
 
T
h
a
t
 
q
u
a
s
i
-

j
u
d
i
c
i
a
l
 
d
e
c
i
s
i
o
n
 
w
a
s
 
b
i
n
d
i
n
g
'
 
o
n
 

M
ountairi

B
e
l
l
i
n
 
a
l
l
 
f
u
t
u
r
e
 
r
a
t
è
 
c
a
s
e
s
,
 
i
r
r
e
s
p
e
c
t
i
v
e
 
o
f
'

t
h
e
 
a
m
o
u
n
t
 

of thecontnbutions, until ei-
ther theC

om
m

issiôn specifically overrled
the decision or the decision w

as changed or
set aside by form

al rule, statutè,or cour
decision.

It is both' siR
nificåntand consistèntw

ith
w
h
a
t
 
w
e
 
h
a
v
e
 
s
a
i
d
 
t
h
a
t
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n

t
r
e
a
t
è
d
t
h
e
 
i
s
s
u
e
 
o
f
 
t
h
e
 
d
e
d
u
c
t
i
b
i
H
i
y
 
o
f

chari§tbie contrbutions as settled law
w
h
e
n
l
t
u
n
d
e
r
t
o
k
 
i
t
s
 
1
9
8
0
 
i
n
q
u
i
r
y
 
i
n
t
o
 

how
t
h
e
 
u
t
i
l
t
i
e
s
 
i
n
 
t
h
e
 
s
t
a
t
è
 
t
r
e
a
t
è
d
 
c
o
n
t
r
i
b
u
-

t
i
o
n
s
.
 
I
t
 
i
s
 
a
l
s
o
'
 
s
i
g
n
i
f
i
c
a
n
t
 
t
h
a
t
 
t
h
e
 
ó
t
h
e
r

utilties, M
ountaiii Fuel; U

tah Pow
er &

L
i
g
h
t
,
 
a
n
d
 
a
n
o
t
h
e
r
 
t
è
l
e
p
h
o
n
e
 
c
o
m
p
a
n
y
,

(1989). T
he C

ode currently requires that every
agency enact decisionaÍ rules into legislative
rues w

ithin 120 days after the di;cision is an-,
nounced. U

iah' C
ode A

nn. § 63-46a-3(6)
(1989).



ratem
aking process. U

tah D
ep't of R

us-
ness.R

egulation v. P
ublic S

ervo C
om

m
'n,

7
2
0
 
,
P
.
2
d
 
4
2
0
,
 
4
2
3
-
2
4
 
(
U
t
a
h
 
1
9
8
6
)
.
 
.
T
h
e

f
u
n
d
a
m
e
n
t
a
l
 
p
o
l
i
c
y
 

em
bodied in that rule,

how
ever, 'doesnotperm

it a utility, to sub-
v
e
r
t
 
t
h
e
 
i
n
t
e
g
r
t
y
 
o
f
 
r
a
t
e
m
a
k
i
n
g
 
p
r
o
c
e
e
d
-

i
n
g
s
'
,
 
b
y
 
m
i
s
c
o
n
d
u
c
t
 
t
h
a
t
 
a
f
f
e
c
t
s
 

rates ina
m
a
n
n
e
r
 
f
a
v
o
r
a
b
l
e
 
t
o
 

t
h
e
 
u
t
i
l
t
y
.
 
W
e
 
r
e
-

cently stated in M
C

/T
elecom

m
unications

C
orp. v. P

ublic S
ervce C

om
m

ission, 840
P
.
2
d
 
7
6
5
,
 
7
7
5
 
(
U
t
a
h
 
1
9
9
2
)
,
 
"
A
 
u
t
i
l
t
y
 
t
h
a
t

m
isleads 

o
r
 
f
a
i
l
s
 
t
o
 
d
i
s
c
l
o
s
e
 
i
n
f
o
r
m
a
t
i
o
n

p
e
r
t
e
n
t
t
o
 
w
h
e
t
h
e
r
 
a
 
r
a
t
e
m
a
k
i
n
g
 
p
r
o
-

c
e
e
d
i
n
g
 
s
h
o
u
l
d
 
b
e
 

initiated or:'to the proper
r
e
s
o
l
u
t
i
o
n
 
o
f
 
s
u
è
h
 
a
 
p
r
o
c
e
e
d
i
n
g
 
c
a
n
n
o
t
 

in-

v
o
k
e
 
t
h
e
 
r
u
l
e
 
a
g
a
i
n
s
t
 

retroactive rate m
ak-

i
n
g
 
t
o
 
a
v
o
i
d
 
r
e
f
u
n
d
i
n
g
 
r
a
t
e
s
 
i
m
p
r
o
p
e
r
l
y

c
ö
l
Î
e
c
t
e
d
.
"
 
,
 
"

H
e
r
~
,
.
,
 
t
h
e
 
a
1
1
e
g
a
t
i
o
n
s
,
 
c
l
e
a
r
l
y
 
f
i
t
 
w
i
t
h
i
n

t
h
e
,
s
c
ó
p
e
o
f
 
t
h
~
 
e
x
ç
e
p
t
i
o
n
 
t
o
t
h
e
r
ü
l
e

a
g
a
i
n
s
t
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
 

m
aking anlloiinced

iii M
C

L
 W

ithout any discovery,. and con-
t
r
a
r
y
 
t
o
 

strong 
inferences 

on the,face of
t
h
e
 
r
e
c
o
r
d
,
 
t
h
e
 
C
O
m
m
i
s
s
i
o
n
 

ruled that
M

ountain 
B

ell' had . not' eiigagedií 'm
iS

con-
duct. ' T

he C
om

m
issi()ß

stated thatU
(t)he

'
c
o
n
c
e
a
l
m
e
n
t
'
 
w
a
s
'
 
i
n
 
p
l
a
i
n
 
s
i
g
h
t
'
"
 
a
n
d
 
t
h
a
t

"
(
b
)
e
f
o
r
e
 
w
e
 
c
a
n
 
e
x
p
e
c
t
 
t
o
 

be sustained in
t
h
e
 
i
m
p
o
s
i
t
i
o
n
 
o
f
 

sanctions, or ()rdering re-
f
u
n
d
s
,
 
w
e
 
.
 

b
e
l
i
e
v
e
 
m
o
r
e
'
 
m
u
s
t
 
b
e
 

show
n

(than). obtuseness-deliberate or, other-
w

iS"e~"

S
A
L
T
 
L
A
K
E
 

C
IT

IZ
E

N
S

 v. M
O

U
N

T
A

IN
 S

T
A

T
E

S
 U

tah 1255
C
U
e
 
a
s
 
8
4
 
P
.
2
 
1
2
4
5
 
(
U
t
a
 
1
m
)

t
a
i
n
 
B
e
l
l
'
s
 
d
u
t
y
 
t
o
 
p
e
t
i
t
i
o
n
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
M
o
u
n
t
a
i
n
 
B
e
l
l
 
i
n
t
e
n
t
i
o
n
a
l
l
y
 
m
i
s
l
e
d
 

the

t
o
 
c
h
a
n
g
e
 
i
t
s
 
r
u
l
i
n
g
 
o
n
 

c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
b
u
-
 
C
o
m
m
i
s
s
i
o
n
.
 

M
o
u
n
t
a
i
n
,
 
B
e
l
l
 

w
as necessari-

t
i
o
n
s
.
 
I
n
d
e
e
d
,
 
M
o
u
n
t
a
i
n
 
B
e
l
l
'
s
 
p
r
e
s
e
n
t
a
-
 
I
y
 
a
w
a
r
e
 
i
n
 
1
9
6
9
 
t
h
a
t
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
r
e
-

t
i
o
n
 
o
f
 
t
h
i
s
 
e
x
p
e
n
s
e
 
w
a
s
 
n
o
t
 
i
n
 
a
n
y
 
w
a
y
 
f
u
s
e
d
 
t
o
 
p
e
r
m
i
t
 
c
h
a
r
i
t
a
b
l
e
 

contributions to

c
a
l
c
u
l
a
t
e
d
 
t
o
 
a
t
t
r
c
t
 
t
h
e
 
a
t
t
n
t
i
o
n
 
o
f
 
t
h
e
 
b
e
 
c
h
a
r
g
e
d
 
t
o
 
r
a
t
e
p
a
y
e
r
s
.
 
I
n
 
t
h
e
 
1
9
7
6
 
a
n
d

C
o
m
m
i
s
s
i
o
n
.
 
A
ß
 
a
 
p
a
r
t
 
t
o
 
t
h
e
 
1
9
6
9
 
c
a
s
e
,
 
s
u
b
s
e
q
u
e
n
t
 
r
a
t
e
.
 
c
a
s
e
s
,
 

M
ountain B

ell
M
o
u
n
t
a
i
n
 
B
e
l
l
 
m
u
s
t
 
h
a
v
e
 
k
n
o
w
n
 
o
f
 
t
h
e
 
c
h
a
r
g
e
d
 
c
h
a
r
i
t
a
b
l
e
 

contributions to rate-
C
o
m
m
i
s
s
i
o
n
'
s
 
d
e
c
i
s
i
o
n
 
r
e
g
a
r
d
i
n
g
 
c
h
a
r
i
t
a
b
l
e
 
p
a
y
e
r
s
 
w
i
t
h
o
u
t
 
p
e
t
i
t
i
o
n
i
n
g
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n

contrbutions. D
espite its know

ledge, of to change the law
. M

ountain B
ell's viola-

that ruling, M
ountain B

ell sim
ply diobeyed tion of the 1969 ruling w

as done either
i
t
.
 
F
o
r
'
 
t
h
e
 
C
o
m
m
i
S
s
i
o
n
'
 
t
o
 
i
g
n
o
r
e
 
t
h
e
s
e
 
i
n
a
d
v
e
r
t
n
t
l
y
 
o
r
 
i
n
 
c
u
l
p
a
b
l
e
 

disregard of its

f
a
c
t
s
 
i
s
 
w
o
r
s
e
 
t
h
a
n
 
a
n
 

a
b
u
s
e
 
o
f
 
d
i
s
c
r
e
t
i
o
n
;
 
d
u
t
y
.
 
M
o
u
n
t
a
i
n
 

B
ell has not argued before

i
t
i
s
a
i
i
 
a
b
d
i
c
a
t
i
ö
n
 
o
f
 
i
t
s
 
r
e
s
p
o
n
s
i
b
i
l
t
y
 

t
o
 
t
h
i
s
 
C
o
u
r
t
 
t
h
a
t
 
i
t
 
á
c
t
e
d
 
l
i
à
d
v
e
r
t
n
t
l
y
,
 
b
u
t

t
h
e
 
p
u
b
l
i
c
.
 
h
a
s
,
 
i
n
 
e
s
s
e
n
c
e
,
 
c
l
a
i
m
e
d
 
t
h
e
 
r
i
g
h
t
 
t
o
 
d
o

F
 
M
 
t
a
'
 
B
 
1
1
 
.
t
o
 
r
t
 
t
h
 
t
'
t
s
 
w
h
a
t
 
i
t
 
d
i
d
.
 
T
h
e
 
s
o
-
l
l
e
d
 
"
d
i
s
c
l
o
s
t
i
r
e
"
 
o
f

o
r
 
o
u
n
m
 
e
 
.
,
a
s
s
e
a
i
 
.
 
'
.
 
f
h
'
b
l
 
'
b
'

t
r
 
t
,
 
'
t
"
 
f
 
h
 
'
t
a
'
.
 
b
l
,
 
d
.
 
d
'
 
t
i
.
.
.
'
.
 
.
.
'
 
i
t
s
 
t
r
e
a
t
m
e
n
t
 
0
 
c
 
a
n
t
a
 
e
 
c
o
n
t
r
 
u
t
i
o
n
s

e
a
m
e
n
 
0
 
c
a
n
 
e
 
e
 
u
c
 
o
n
s
 
w
a
s
 
m
,
 
.
.

"
,
 
1
"
 
.
 
h
t
'
"
 
.
.
 
'
.
 
'
1
'
:
"
 
'
i
'
 
'
.
 
'
.
 
'
d
 
7
 
I
t
 
c
o
n
t
r
r
y
 
t
o
 
t
h
e
 
1
9
6
9
 
d
e
c
i
s
i
o
n
 
c
a
n
n
o
t
 
a
b
-

p
a
m
 
s
i
g
,
 
I
S
 
s
i
m
p
 
y
a
 
p
 
a
y
o
n
 
w
o
r
 
s
,
 
'
 
.
 
1
 
.
 
.
 
.
.

.
 
l
'
 
.
 
h
t
 
l
'
 
t
o
 
t
h
'
"
 
h
'
 
h
t
 
s
o
l
v
e
 
M
o
u
n
t
a
m
 
B
e
 
1
 
f
r
o
m
 
i
t
s
 
r
e
s
p
o
n
s
i
b
i
l
i
t
y

w
a
s
m
p
a
m
s
i
g
 
o
n
y
 
,
o
s
e
w
 
o
 

,m
ig 
,
 
'
h
 
l
'
h
 
h
 
d
 
,
.
 
.

t
'
t
h
 
t
 
M
 
t
a
O
 
B
 
1
1
 
.
 
h
t
 
t
 
t
o
 
e
i
t
 
e
r
 
c
o
m
p
 
y
 
w
i
t
 
t
 
a
t
 
e
c
i
s
i
o
n
 
o
r
,
p
e
t
i
-

s
u
s
p
e
c
.
 
a
,
 
o
u
n
 
m
e
,
 
.
 
m
i
g
 
,
n
o
 
c
o
m
-
 
.
 
.
 
.
 
.

piy w
ith thelaw

 and w
ho knew

 w
here and ~

ion the C
om

m
ission for a change m

 the
w
h
a
t
 
t
o
 

,
l
o
o
k
 
f
o
r
 

in 
a highly technical 74- aw

.
p
a
g
e
 
e
x
h
i
b
i
t
.
 
I
t
 
w
a
s
 
n
o
t
 
I
n
 
p
l
a
i
n
 

s
i
g
h
t
 
t
o
 
F
i
t
a
l
l
y
,
 
M
o
u
n
t
a
i
n
 
B
e
l
l
 
k
n
e
w
t
h
a
t
 
p
r
i
o
r
 
t
o

those w
ho had a right to expect M

ountain 1983 the D
ivision relied alm

ost exclusively
B
e
l
l
 
t
o
 
a
b
i
d
e
 
b
y
 
t
h
e
 

l
a
w
 
a
n
d
 
p
e
t
i
t
i
o
n
 
t
h
e
 
o
n
 
a
 
u
t
i
l
i
t
y
'
s
 
e
x
p
e
r
t
 

w
itnesses for accurate

C
om

m
ission 

to change its ruling if it be- figuresaIid properaccounting.8 For that
l
i
e
v
e
d
t
h
a
t
 
s
u
c
h
 
a
 
c
h
a
n
g
e
 
w
a
s
 

a
p
p
r
o
p
r
i
a
t
e
.
 
r
e
a
s
o
n
,
 
M
o
u
n
t
a
i
n
 

B
ell 

had a special duty to
T
h
a
t
 
k
i
n
d
 
'
o
f
 
'
s
e
m
a
n
t
i
~
g
a
n
i
e
s
m
a
I
i
s
i
i
i
p
'
,
o
n
 
b
e
 
f
o
r
t
h
r
i
g
h
t
 
a
n
d
 
c
a
l
l
d
i
d
w
i
t
h
 
t
h
e
 
C
o
m
m
i
s
-

the part of utiliti~
s is Intolerable and clear- sion. Instead, w

hen specifically asked
l
y
.
 
i
n
v
i
o
l
a
t
i
ô
n
 
,
o
f
 
M
o
u
n
t
a
i
P
 
È
e
l
l
'
s
d
i
i
t
y
 
t
o
 
a
b
o
u
t
 
i
t
s
 
t
r
e
a
t
m
e
n
t
 

o
f
 
c
h
a
r
i
t
a
b
l
e
c
o
n
t
r
l
b
u
-

;
i
b
i
d
e
 
b
y
 the law

. T
heC

om
m

issioli's ruling tions in 1980, M
ountain B

ell failed to dis-
t
o
 
t
h
e
 
c
o
n
t
r
r
y
 
i
s
 
e
r
r
n
e
o
u
s
.
 
c
l
o
s
e
 
t
h
a
t
 
i
t
 
c
h
a
r
g
e
d
 
t
h
o
s
e
 
c
o
n
t
r
b
u
t
i
o
n
s
 
t
o

M
o
r
e
o
v
e
r
,
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
.
u
n
j
u
s
t
i
f
i
a
b
l
y
 
r
a
t
e
p
a
y
e
r
s
,
 
e
v
e
n
 
t
h
o
~
g
~
~
t
 
.
m
u
s
.
t
 
h
a
v
e

c
o
m
¡
i
l
l
n
d
e
d
 
i
t
s
 
d
e
r
e
l
i
c
t
i
o
n
 
b
y
 
r
u
l
i
n
g
 
t
h
a
t
 
k
n
~
w
n
 
.
 
t
h
a
t
 
t
h
e
 
C
o
m
m
~
s
s
i
o
n
 
s
 
i
~
q
u
i
r
 
w
a
s

t
i
t
i
 
'
 
'
 
I
d
 
t
 
.
 
d
'
 
p
n
m
a
n
l
y
 
c
o
n
c
e
r
n
e
d
 
w
i
t
h
 
t
h
a
t
 
i
s
s
u
e
.

p
e
 
o
n
e
r
s
 
c
o
u
 
n
o
 
e
n
g
a
g
e
 
m
 
i
s
c
o
v
e
r
y
 
o
r
 
,

present evidence. T
his C

ourt in M
C

lhel~ G
iven petitioners' allegatiörisand the

that the C
om

m
ission's failure to hold a facts appeariiigon the record; w

e hold that
f
a
c
t
u
a
l
 
h
e
a
r
i
n
g
.
o
n
t
h
e
 
i
s
s
u
e
 
o
f
 
u
t
i
l
t
y
 
m
i
s
-
 
t
h
e
 
C
o
m
i
n
i
s
s
i
o
n
a
c
t
è
d
 
a
r
b
i
t
r
a
r
i
l
y
 
a
n
d
 
c
a
p
r
i
-

c
o
n
d
u
c
t
 
w
a
s
 

arbitrary 
a
n
d
 
c
a
p
r
i
c
i
o
u
s
 

given ciously; in denying petitioners' request for
tpe allegations m

ade to the C
om

m
ission discoy,i:ry: andinJailng to hold a factual

a
n
d
 
t
h
e
 
f
a
c
t
s
 
a
p
p
e
a
r
i
n
g
 
i
n
 

the 
'
r
e
c
o
r
d
.
 
h
e
a
r
i
i
i
i
 
ó
n
 
w
h
e
t
h
e
r
 
M
o
u
n
t
a
i
n
 
B
e
l
l
 
e
n
g
a
g
e
d

M
C

l, 840 P.2d at'775. H
ere, several facts in m

isconduct; See U
tah C

ode A
nn. § 63-

i
n
 
t
h
e
 
r
e
c
o
r
d
 
S
t
i
p
p
o
r
t
 
t
h
e
 
a
l
l
e
g
a
t
i
o
n
 
t
h
a
t
 
4
6
b
-
1
6
(
4
)
(
h
)
(
i
v
)
 
(
1
9
8
9
)
.

1
2
5
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C
ontinental, all recognized w

hat the C
om

-
m
i
s
s
i
o
n
 
w
a
s
 
d
r
v
i
n
g
 
a
t
 
i
n
 
i
t
s
 
i
n
q
u
i
r
 
a
n
d
 

all
indicated that they charged contrbutions
t
o
 
s
h
a
r
e
h
o
l
d
e
r
s
.
 
C
o
n
s
p
i
c
u
o
u
s
l
y
,
 
M
o
u
n
t
a
i
n

B
ell did not respond as the others did, but

filed a response that did not disclose its
p
r
a
c
t
i
c
e
 
o
f
 
c
h
a
r
g
i
n
g
 
c
h
a
r
i
t
a
b
l
e
 
c
o
n
t
r
b
u
-

t
i
o
n
s
t
o
 
r
a
t
e
p
a
y
e
r
s
.

I
n
 
s
u
m
;
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
'
s
 
1
9
6
9
 
d
e
c
i
s
i
o
n

h
o
l
d
i
n
g
 
t
h
a
t
 
M
o
u
n
t
a
i
n
 
B
e
l
l
 
c
o
u
l
d
 
n
o
t

charge charitable contrbutions toratepay.
e
r
s
 
e
s
t
a
b
l
i
s
h
e
d
.
 
a
,
 
r
u
l
e
 

o
f
 
,
l
a
w
 
b
i
n
d
i
n
g
 
,
o
n

M
ountain B

ell in subsequent rate cases.
T
h
e
 
C
o
m
m
i
s
s
i
o
n
 
e
r
r
e
d
 

i
n
 
h
o
l
d
i
n
g
 
o
t
h
e
r
-

w
ise.

II.

(
1
1
)
 
M
o
u
n
t
a
i
n
 
B
e
l
l
 
a
r
g
u
e
s
 

that itssiib-
m
i
s
s
i
o
n
s
 
t
o
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
i
n
 

1
9
7
6
 
a
n
d

subsequent. cases constitùtèd petitions to
approve a change in the law

 w
ith respect to

charitable contrbutions. 'T
his argum

ent is
w

ithout m
erit.

M
ountainB

ellliever filed a petition ask-
ing the C

om
m

ission to rule on the issue or
t
o
 
r
e
c
o
n
s
i
d
e
r
 
i
t
s
 
1
9
6
9
 

ruling. In fact,
M

ountain B
ell. never directed the, C

om
m

is~
sion's attntion ta the issue, and the C

om
-

m
i
s
s
i
o
n
 
n
e
v
e
r
 
a
d
d
r
e
s
s
e
d
 
i
t
.
 
U
n
d
e
r
 
t
h
e
s
e

c
i
r
c
u
m
s
t
a
n
c
e
s
,
 
i
t
 
c
a
n
n
o
t
 
b
e
 

s
a
i
d
 
t
h
a
t
 
t
h
e

C
om

m
ission intended to change' a rule of

law
 

by silence. If, in fact,the C
om

m
ission

h
a
d
 
i
n
t
e
n
d
e
d
 
t
o
.
 
c
h
a
n
g
e
,
 
t
h
e
 
l
a
w
 

by its si-
lence and inactivity, it w

ould have discrim
i-

nated against those utilities that, had not
c
h
a
r
g
e
d
 
c
h
a
r
t
a
b
l
e
 
c
o
n
t
r
b
u
t
i
o
n
s
 
t
o
 
r
a
t
e

payers.

IV
.

M
ountain B

ell argues that even if it w
ere

bound by the 1969 decision, an order com
-

p
e
l
l
l
l
g
 
i
t
 
t
o
 
p
a
y
 

r
e
p
a
r
a
t
i
o
n
s
 
o
r
 
t
o
 
r
e
f
u
n
d

the ilegally charged expense w
ould violate

t
h
e
 
r
u
l
e
 
a
g
a
i
n
s
t
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
 
m
a
k
i
n
g
.

(12) T
he rule against retroactive rate

m
aking precludes adjustm

ents of approved
r
a
t
e
s
 
t
Q
 
c
o
r
r
e
c
t
 
e
r
r
r
s
 
o
r
 
m
i
s
s
t
e
p
s
 
i
n
 
t
h
e

I
f
 
i
n
 
f
a
c
t
 
t
h
e
 
"
c
o
n
c
e
a
l
n
i
e
n
f
"
 
w
a
s
 
"
i
n

plain sight," the C
oilm

issionàndtheD
ivi-

sionw
ere derelict in their resp~nsibiIitìes to

the ratepayers and' the public.' B
e that as

it m
aý, the C

om
m

ission w
as far tO

o qiiick
t
o
 
'
a
b
~
o
l
v
e
 
M
o
u
n
t
a
i
n
 
B
e
l
l
 
o
f
 
m
i
s
c
o
n
d
u
c
t
.

T
he isshe is w

hether M
ilùntain' B

ell en-
gaged in m

isconduct by violåti~
g the C

oni-
m

issioii;~
 rule of law

 onthededùctibility of
chántable contributions. '

(
1
3
l
 
R
a
t
e
m
à
k
i
n
g
 
p
r
o
c
e
e
d
i
n
g
s
 
a
r
e
 

not
t
o
 
b
e
 
c
o
n
d
u
c
t
e
d
'
 
o
n
 
t
h
e
 

basis ' of, gam
esm

an-

ship. T
he disclosure of charitable contribu-

tionexpenses near the end of a m
ulti-page

exhbit attched to fiparicial statem
ents and

under the general' heading of "M
iscellane-

ous" expenses does riot coInplyw
ith M

oun-

7
.
 
I
n
 
p
r
e
s
n
t
j
n
g
 
t
h
e
 
m
i
s
c
e
l
l
a
n
e
o
u
s
 
e
x
p
e
n
s
e
 
l
l
 
a

positive, 
r
a
t
h
e
r
 
t
h
a
n
 
'
à
 
n
e
g
a
t
i
v
e
.
 
f
i
g
u
e
 
i
n
 
i
t
s

1
9
7
6
 
p
r
o
j
e
c
t
e
d
 
i
n
c
o
m
e
 
S
t
t
e
m
e
n
t
.
 
M
o
u
n
t
a
i
n
 

B
ell

m
ade its, aC

counting treatm
ent 'of' charitable

contributions even m
ore dificult to, ascertaiIl.

8
.
 
I
n
 
i
h
e
 
1
9
7
6
 

c
a
e
,
 
t
h
e
 
D
i
v
i
s
i
o
n
 

engaged ,an
o
u
t
s
i
d
e
 
a
c
c
o
u
n
t
i
n
g
 
f
i
r
n
 
"
1
0
 
c
o
n
d
u
c
t
 

an eiten-
s
i
v
e
e
x
a
m
i
n
;
i
t
i
o
n
 
o
f
 
t
h
e
 
e
x
h
i
b
i
t
s
 

o
f
 
M
o
u
n
t
a
i
n

B
e
i
i
:
"
 
T
h
e
'
 
f
i
r
m
'
s
 
t
e
s
t
i
m
o
n
y
.
 
h
o
w
e
v
e
r
.
 
o
n
l
y

w
ent to changes in the test' period proposed by

M
ountain B

ell and to issues on test year adjust-
m

ents argued' by the parties. U
nlike M

ountain
B

ell. the outside firm
 cannot be charged w

ith
know

ledge 
o
f
 
t
h
e
 
1
9
6
9
 
d
e
c
i
s
i
o
n
.
 
'
n
o
r
 
c
a
n
 
i
t
 
b
e

c
h
a
r
g
e
d
 
w
i
t
h
 
t
h
e
 
d
u
t
y
 
t
o
 
b
r
i
n
g
 
t
h
e
 
c
h
a
n
g
e
d

treatm
ent of charitable contributions to the at-

t
e
n
t
i
o
n
 
o
f
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
,



1
2
5
6
 
U
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T
he C

om
m

ission's order dism
issing the

action is vacated, and the case is rem
anded

for further proceedings consistent w
ith this

opinion.

H
A

L
L

, C
.J., H

O
W

E
, A

ssociateC
.J., and

D
U

R
H

A
M

 and Z
IM

M
E

R
M

A
N

, JJ., concur.

S
T
A
T
E
 
o
f
 
U
t
a
h
,
 
P
l
a
i
n
t
i
f
f
 
a
n
d
 

A
ppt!lIee,

v.

Steven D
ouglas T

H
U

M
A

N
, D

efendant
and A

ppellant.

N
o. 

910494.

Suprem
e C

our of U
tah.

J
a
n
.
 
7
,
 
1
9
9
3
.

D
efendant w

ho w
as charged w

ith ag-
grvated m

urder and other offenses aris-
i
n
g
 
f
r
o
m
 
p
i
p
e
 
b
o
m
b
"
 
e
x
p
l
o
s
i
O
n
 
a
p
p
e
a
l
e
d

from
 interlocutory order of the T

hird D
is-

t
r
i
c
t
 
C
o
u
r
,
 
S
a
l
t
 
L
a
k
e
 

C
ouniy; 

M
i
c
h
a
e
l
 
R
.

M
urPhy, J., denyig his m

otion to suppress
evidence. . T

he Suprem
e C

òurt,Z
im

m
er-

m
a
n
,
 
J
.
,
 
h
e
l
d
 
t
h
a
t
:
'
 
(
1
)
 

inform
atión 

recited
in affidavit w

as not too stale, and w
as

sufficiently specific, tosiipport finding of
probable cause for issuance of search w

ar-
rant; (2), èourt w

ould not establish specific
m

inim
um

 w
aiting period for police under

k
n
o
c
k
-
a
n
d
-
a
n
n
o
u
n
c
e
 
s
t
a
t
u
t
e
;
 
(
3
)
 
A
r
r
o
y
o

s
t
a
n
d
a
r
d
s
 
f
o
r
 
d
e
t
e
r
m
i
n
i
n
g
 
v
a
l
i
d
i
t
y
 
o
f
 

de-
f
e
n
d
a
n
t
'
s
,
c
o
n
s
e
n
t
 
t
o
 
s
e
a
r
c
h
 
f
o
l
l
o
w
i
g
 
p
o
l
i
c
e

i
l
e
g
a
l
i
t
y
 
a
r
e
 
c
l
a
r
i
f
i
e
d
;
 
a
n
d
 
(
4
)
 
d
e
f
e
n
d
a
n
t
'
s

c
o
n
s
e
n
t
 
t
o
 
s
e
a
r
c
h
 
o
f
 
s
t
o
r
a
g
e
 
l
o
c
k
e
r
 
w
a
s

v
a
l
i
d
,
 
d
e
s
p
i
t
e
 
p
r
i
o
r
 
i
l
e
g
a
l
 
e
n
t
r
y
 
b
y
 
p
o
l
i
c
e

into 
'defendant's apartm

ent.

A
ffirm

ed.

1. C
rim

inal Law
€=

1158(2)

In review
ig m

agistrte's finding of
probable cause to, support search, w

arrant,
based 

on 
affidavit, Suprem

e C
ourt w

illfind
w

arrant 
i
n
v
a
l
i
d
 
o
n
l
y
 
i
f
 
m
a
g
i
s
t
r
a
t
e
,
 
"
g
i
v
e
n

totality of circum
stances, lacked substan-

t
i
a
l
 
b
a
s
i
s
 
f
o
r
 
d
e
t
e
r
m
i
n
i
n
g
,
:
 
t
h
a
t
 
;
p
r
o
b
a
b
l
e

cause existed. U
.S

.C
.A

. C
onst.A

m
end.4.

2: C
rim

inal L
aw

€=
1158(2)

In review
iIlg m

agitrte's finding of
p
r
o
b
a
b
l
e
 
c
a
u
s
e
 
t
o
s
u
p
p
ò
l
t
 
s
e
a
r
c
h
 
V
v
a
r
r
a
n
t

b
a
s
e
d
 
o
n
 
a
f
f
i
d
a
~
t
,
 
S
u
p
r
e
m
e
 
C
o
u
r
t
 

w
ill con-

sider affidavit, in its' entirety, and in com
-

m
o
n
-
s
e
n
s
è
 
f
a
s
h
i
o
n
 

and give great defer'
e
n
c
e
 
t
o
i
n
a
g
i
s
t
t
a
t
e
'
s
 
d
e
c
i
s
i
o
n
.
 
U
.
S
.
C
.
A
.

C
onst.A

m
end: 4.

3
.
 
C
r
i
m
i
n
a
l
 
L
a
w
 
€
=
1
1
5
8
(
2
)

For puroses of review
 ot m

:a.gistrate's
finding 

of probableeausetd sûpp6lt'search
w

arrant based on affidavit, affidavit m
:ust

support m
agitrte's decision that tiiere' is

f
a
i
r
 
p
r
o
b
a
b
i
l
i
t
y
 
t
h
a
t
e
v
i
,
d
e
r
i
c
e
 
o
f
 
c
r
i
m
e
 
w
i
l
l

b
e
 
f
o
u
n
d
 
i
n
 
p
I
a
c
e
 
o
r
 
p
l
a
c
e
s
 
n
a
m
e
d
 

in w
ar-

r
a
n
t
.
 
U
.
S
.
C
.
A
.
 
C
o
n
s
t
.
A
m
e
n
d
.
 
4
.

4
.
 
S
e
a
r
c
h
e
s
 
a
n
d
 
S
e
i
Z
U
r
e
s
 
€
=
1
1
4
,
 
1
2
1
.
1

I
n
f
O
r
i
a
t
i
o
n
,
~
 
r
e
c
i
t
e
d
 
i
n
 
a
f
f
i
d
a
v
i
t
 
w
a
s

not too 'stale,and w
as sufficiently specific,

, to' support finding of .probable cause fO
r

m
a
g
i
s
t
r
a
t
e
'
s
 
i
s
s
u
a
n
i
;
e
 
o
f
 

search w
arrant re-

g
a
r
d
i
n
g
 
p
r
o
p
e
r
t
 
o
f
 
d
e
f
e
n
d
a
n
t
 
w
h
o
 

w
as

s
u
b
s
e
q
u
e
n
t
l
y
 
c
h
a
r
g
e
d
 
,
w
i
t
h
 
a
g
g
r
a
v
a
t
e
d

m
u
r
d
e
r
 
a
r
i
s
i
n
g
 
f
r
o
m
 

pipe bom
b explosion

i
n
 
v
i
c
t
i
m
'
s
 
f
a
t
h
e
r
'
s
 
c
a
r
;
 

inform
ation includ-

ed w
itness statem

ents ,strongly, suggesting
t
h
a
t
 
d
e
f
e
n
d
a
n
t
 
h
a
d
 
o
b
s
e
s
s
i
v
e
 
h
a
t
r
e
d
 
f
o
r

v
i
c
t
i
m
'
s
 
f
a
t
h
e
r
 
a
r
i
s
i
n
g
 
f
r
o
m
 

father's affair
w
i
t
h
 
d
e
f
e
n
d
a
n
t
'
s
 
w
i
f
e
,
 
t
h
a
t
 
m
å
l
e
t
e
l
e
-

phoned bom
b threat to father's ,em

ployer
on 

day 
b
e
f
o
r
e
 
b
o
m
b
i
n
g
,
 
t
h
a
t
 
s
m
a
l
l
 
t
w
o
~
d
o
o
r

c
a
r
 
l
e
f
t
 
a
r
e
a
 
w
h
e
r
e
 
b
o
m
b
i
n
g
 
t
o
o
k
 

p
l
a
c
e
 
a
t

h
i
g
h
 
r
a
t
e
 
o
f
'
 
s
p
e
e
d
 
w
i
t
h
 
l
i
g
h
t
s
 
o
u
t
,
 

a
n
d
 
t
h
a
t

defendantow
ied sm

all tw
o-oorcar."

U
t
a
h
 
1
2
5
7

ST
A

T
E

 v.T
H

U
R

M
A

N
C

ite 
as 

8
4
 
P
.
2
d
 
1
2
5
6
 
(
U
t
a
 
1
9
9
3
)

5
.
 
S
e
a
r
c
h
e
s
 
a
n
d
 
S
e
i
z
u
r
e
s
 
€
=
5
4
,
 
1
4
3
.
1
 
l
a
t
e
 
c
o
u
r
t
i
n
 
r
e
v
i
e
w
i
g
 

t
r
a
l
 
c
o
u
r
t
 
d
e
t
e
r
m
i
-

U
nder "knock-and-announce" statute, nations of voluntariness of consent for pur-

a
l
l
o
w
i
n
g
 
o
f
f
i
c
e
r
,
 

t
o
 
e
n
t
e
r
'
r
e
s
i
d
e
n
c
e
 
i
f
 
n
o
t
 
p
o
s
e
s
 
o
f
 
d
e
c
i
d
i
n
g
 
w
h
e
t
h
e
r
 
s
e
a
r
c
h
 
i
s
 
r
e
a
s
o
n
-

adm
ittd w

ith reasonable,prom
ptness after abiè under Fourth A

m
endm

ent. U
.S.C

.A
.

giving notice, deteI'inatioriof reasonable C
onst.A

m
end. 4.

prom
ptness ,m

ust be m
ade U

ndeqillcircum
-

stances, 
w
h
i
c
h
 
v
a
r
y
 
f
r
o
m
 

s
e
a
r
c
h
 
t
o
 

s
e
a
r
c
h
;
 
1
1
.
 
C
o
u
r
t
s
 
€
=
9
0
(
2
)

S
u
p
r
e
m
e
 
C
o
u
r
t
 
w
o
u
l
d
 
n
o
t
 

establish. m
ini-

m
um

 tim
e period, for reasonable prom

pt-
ness. U

.C
A

I953, 77~
2a-l0(1).

6. C
onstiutional' L

aw
~46(1)

Judicial restrint requires that court
avoid reaching constitutional Iluestions in
a
d
v
a
n
c
e
'
 
o
f
n
e
c
e
s
s
Î
t
y
 
o
f
 
d
e
c
i
d
i
~
g
 
t
h
e
m
.

7. S
earches and S

eizures €=
182

I
n
 
o
r
d
e
r
 
f
o
r
 
d
e
f
e
n
d
a
n
t
'
s
 
ç
o
n
s
e
n
t
t
o

s
e
a
r
c
h
 
f
o
l
l
o
w
i
n
g
 
p
o
l
i
c
e
 
i
l
e
g
a
l
i
t
y
 
t
o
 
b
e

f
o
u
n
d
,
v
a
l
i
d
 
u
n
d
e
r
 

F
o
u
r
t
h
 
A
m
e
i
;
d
m
e
n
t
,

p~osecution ,m
ust, prove that defendarit's

c
o
n
s
e
n
t
 
w
a
s
 
g
i
v
e
n
 
v
o
l
u
n
t
a
r
i
l
y
,
 
i
.
e
.
,
 

that
consent w

as producto,f his or héro~ free
w

ill, and, thiitconsent :w
as not ol:tainiid by

exploitationof prior ilegiiIity, i.e., thiitcon~
riection betw

een cO
riseiit im

d Ilrior ilegiility
w

as 
sufficiently iittnuiiteii that" excluding

t!ie, 
E
l
v
i
d
e
I
l
c
e
"
 
w
o
u
l
d
 
h
a
v
e
 

no ,deterrent ef-
f
e
c
t
.
U
.
S
.
C
.
A
.
 
C
o
n
s
t
.
A
m
e
n
d
.
 
4
.

8. C
ourts è:97(l
S
t
a
t
e
 
a
p
p
e
l
l
i
i
t
e
 
c
o
u
r
 
i
s
 
n
o
t
 
r
e
q
u
i
r
e
d
 

to
iipply federai stindards of review

 w
hen

presented W
ith challenges to 'sfute' trial

court determ
inâtioris m

ade underfederiil
l
i
i
w
;
 
s
t
a
n
d
a
r
d
 
o
f
 

review
 used by state

c
o
u
r
t
 
i
s
 
p
r
e
s
u
m
p
t
i
v
e
l
y
 
q
u
e
s
t
i
o
n
 
o
f
 
s
t
a
t
e

liiw
; 'absent exPress federal declaration to

c
o
n
t
r
r
y
,
 
s
t
a
t
e
 

c
o
u
r
t
 
a
r
e
,
 
n
o
t
 
b
o
u
n
d
 
b
y

federal,standiirdsw
hen rèvie\'ng state tr-

al court iieterm
iniitj.~

ns of federal constitu-
tioniil,issues.

9. C
rim

inal L
aw

è:1134(l)
A
p
p
r
o
p
r
i
i
i
t
e
 
s
t
a
n
d
i
i
r
d
 
o
f
 
r
e
v
i
e
w
 

t
o
 
b
e

applied to deter:iniition of any piirticular
i
s
s
U
e
 
o
r
 
ê
l
à
s
S
 
o
f
 
i
s
s
U
e
s
 
i
s
 
f
i
x
e
d
 
b
y
 
r
e
f
e
r
-

e
n
c
e
 
t
o
 
p
e
r
t
i
n
e
n
t
 
s
o
u
r
c
e
 
o
f
 
l
i
i
w
,
b
e
 
i
t
 
C
o
n
-

stitution, statute, rule, orappelliite court ,
decision.

iO
~C

rim
inal L

aw
 €=

1158(2,)
S

tate law
 determ

ines iippropriiite stan-
diird of review

 to be used by U
tah iippel-

S
tare decisis hiis '" equal appliciition

w
hen, nnepanel ofm

ultipiillel iippellate
c
o
u
r
t
 
i
s
 
f
a
c
e
d
 

w
ith prior decision of differ-

e
n
t
 
p
i
i
n
e
L
 
'
 
"

1
2
.
,
 
C
r
i
m
i
n
a
l
 

L
aw

 €=
1158(4)

T
r
a
l
 
c
o
u
r
t
'
s
 

resolution 
o
f
f
a
c
t
u
i
i
l
 
q
u
e
s
-

tions,iind.associiited determ
ination of credi-

bilty" thiitm
:iiy underlie decision toiidm

it
e
v
i
d
e
n
c
e
 
w
i
l
l
 
b
e
 
o
v
e
r
t
u
r
n
e
d
 

only ,if clearly
erroneous.

1
3
.
 
C
r
i
m
i
,
l
1
a
I
L
~
w
 
~
1
1
3
4
(
3
)
,
 
1
1
5
8
(
2
)

.' For purposes ,of dete~ining"w
hether

defendiint's consent tosearcliîolloW
ing po-

lice ilegiility is valid under Fourth A
m

end'
m

ent; triil court's'ultiinate conclusion thiit
c
o
n
s
e
n
t
 
w
a
s
 
v
o
l
u
n
t
i
r
y
 
o
r
 

involuntary is to
be review

ed for correctness; tral court's
u
n
d
e
r
l
y
i
n
g
 
f
a
c
t
u
i
i
l
 
f
i
n
d
i
n
g
s
 

w
ill not be set

aside unless they are found to be cleiirly
erroneous. lJ.S

.C
.A

.C
onst.A

m
erid. 4.

Ì4. C
i'iiniiiaÏ' L

aw
 €=

1134(3), 1158(2)

F
O
r
 
p
u
r
p
o
s
e
s
 
o
f
 
d
e
t
e
r
m
i
n
I
I
g
 
'
N
h
e
t
h
e
r

defendiint's consent to seiir~
h follow

ing po-
lice ilegality is valid ullder F'ourth A

m
end~

m
ent, tral, ,court's determ

ination of exploi-
t
a
t
i
o
n
 
o
r
 
'
a
t
t
n
u
i
i
t
i
o
n
 
s
h
o
u
l
d
 
b
e
'
 
r
e
v
i
e
w
e
d

u
n
d
e
r
 
f
o
l
l
o
w
i
n
g
 
s
t
a
n
d
i
i
r
d
s
:
 
t
r
i
a
l
 

court's 
ul:

tim
iite conclusion that consent w

iis or w
iis

not olitained in; C
Q

urse of priorillègiil police
condÜ

~(is tobirevíew
edfor correctness,

and ~
¿

ur;s underlying íictual, fitidings are
to berevie",edunder cleiirly erroneous
s
t
a
n
d
a
r
d
.
 
U
.
S
.
C
.
A
.
 
C
o
n
s
t
.
A
m
e
n
d
.
 
4
.

15. 
S

earches and S
eizures €=

183
, '

Statem
,ent by police, in connection w

ith
request thatdefendant'sÎgÌ form

cònsènt- .
ing to search, thiit police w

ould undertke
search 

i
n
 
a
n
y
 
e
v
e
n
t
 

i
s
 
n
o
t
 
p
e
r
 
s
e
 
c
o
e
r
c
i
v
e
.

U
.s,C

,A
. C

onst,A
m

end, 4.


